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A. J. PATTON vs. WILLIAM MARR. 


Where a sheriff returned an execution, endorsed ‘‘ Enjoined :’”— Held, that the return 
was sufficient. 

(The cases of Forsyth v. Sykes, 2 Hawks, 54; Governor v. Bailey, 3 Hawks, 463; 
Tagert v. Hill, Con. Rep. 164, and Edney v. King, 4 Ire. Eq. 465, cited and approved.) 


Tue facts of this case are sufficiently set forth in the opinion 
delivered by the Court. 


Bacter, for the plaintiff. 
Gaither, for the defendant. 


Nasu, C. J. A fiert facias issued from this Court on a judg- 
ment at law, at the instance of the present plaintiff against John 
R. Dyke and others, directed to the present defendant, the sheriff 
of Cherokee county. It came in due time to his hands, and was 
returned with the following endorsement—“‘ Enjoined.”’ A judg- 
ment nisi was taken against the defendant, and he is now called 
on to show cause why it should not be made absolute. The plain- 
tiff insists that the word endorsed, is no return in law, and our at? 
tention is confined to that single question. 
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It cannot be doubted, that according to the authorities cited by the 
plaintiff ’s counsel, the return in this case is informal, and under the 
practice in the English Courts would not be sustained ; and we ad- 
mit that the reasons assigned at the bar are very strong to show that 
the same strictness should be observed here. Neither in England 
however, nor here, is there any legislative act directing in what 
manner a sheriff shall make his return in such a case. In both 
countries it is a matter of practice adopted by the Courts, and such 
practice, when sanctioned by time, becomes the law of the Court. 
In England, whose judicial history reaches back to a very remote 
period, a strict adherence to forms is required, from which the 
Courts in this State have, in a great measure, departed. From 
the circumstances under which our judicial system came into ex- 
istence, it was soon found that such a departure was necessary. 
The cumbrous forms sanctioned by time ¢here, did not suit the 
wilderness here, and in consequence, following in the footsteps of 
those who had gone before them, a system was adopted which, 
while it recognised the value of placing on record the pleas ex- 
hibiting the controversy between the parties, greatly relaxed the 
rigid adherence to mere matters of form, both in the judicial pro- 
ceedings of our Superior Courts, and in the acts of our executive 
officers, in making their returns. Our reports are full of such 
cases, required alike for the security of suitors and others deriving 
title under official sales. ‘Thus the Act of 1836, (ch. 62, sec. 11,) 
originally passed in the year 1794, provides that when a judgment 
is obtained before a single magistrate, ‘‘ he may award an execu- 
tion against the goods and chattels, lands and tenements, or body 
of the defendant.’’ By the 16th section, it is directed that all 
executions issued by a justice of the peace shall be directed to the 
sheriff, constable or other officer, and be made returnable in thirty 
days. In the case of Forsyth v. Sikes and others, 2 Hawks 54, 
it was decided that where a judgment rendered by a justice is en- 
dorsed on the warrant, the words entered on the same paper by 
the magistrate ‘‘ execute and sell according to law,”’ is a sufficient 
execution. 'The same point was again adjudicated in the case of 
the Governor §c. v. Bailey, 3 Hawks 463 ; and upon the same 
principle, ‘‘ that the proceedings of magistrates are entitled to a 
liberal construction, when the exception relates merely to regulari- 
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ty and form.’’ The principle, thus established, has ever since 
been considered law here. Various other cases upon other points 
of practice might be cited. Under this principle we are called on 
to say, whether the return endorsed on the execution by the sher- 
iff is such a one as the law will recognise. We think it is. It 
sufficiently informs the Court why the fiert facias was not execut- 
ed. We-must understand that further action upon the execution 
was stayed by an injunction. We do not concur with the coun- 
sel at the bar in his criticism on the word ‘ enjoined.’’ No case 
has been cited, and we suspect none can be, in which a sheriff or 
any officer has employed the word enjoined, to express a direction 
by the plaintiff in an execution or his agent, to stop his proceed- 
ing further under it. The return in such a case is ‘ stayed by 
order of the plaintiff.’’ It is true the word “enjoined ”’ implies 
a command to do or not to do a particular thing by one having 
authority ; and it is equally true that the word “enjoined,” 
though not strictly a technical word, has by common usage ac- 
quired a technical meaning. Nothing is more common than to 
say, and to say correctly, after an injunction does issue from a 
Court of Equity that the party plaintiff in the execution, is en- 
joined ; and a bill for injunction is frequently called a bill ¢o en- 
join. And whenever the word “ enjoin’’ is used in legal pro- 
ceedings, it must be understood that further proceedings upon the 
execution is stayed by order of a Court of Equity ; and in such 
sense it must be understood as used by the defendant in this 
case—the same as if he had returned on the fieri facias—“ stay- 
ed by injunction,’’ a return which would have been sufficient. 
Tagert v. Hill, Conf. Rep. 164, (Battle’s Ed. 283.) And yet 
such a return is open to all the objections urged against the one 
in this case. It does not state from what source the command is- 
sued, whether from the plaintiff in the execution or from a Court 
of Equity, and if from the latter, what Court ; it is not precise 
and definite, and not free from uncertainty : yet it is sufficiently 
certain to enable the Court to see that he was restrained from ex- 
ecuting the process by a mandate from a Court, (under the penal- 
ty of incurring punishment for a contempt, Edney v. King, 4 
Ire. Eq. 465,) of competent authority, and which the sheriff was 
bound to obey. Nor can there be any doubt that the Court would 
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have allowed the sheriff, the defendant, if he had been here, to 
have amended his return, if necessary, by endorsing it in full up- 
on the precept ; and if it be false, the plaintiff has his appropriate 
remedy under the statute. 

Looking, then, to the practice which has obtained in this State 
in similar cases, and the principle established in those referred to, 
the Court is of opinion that the endorsement made on the execu- 
tion is a sufficient return, and that the fact disclosed in it exempts 
him from the penalty sought to be enforced against him. 


Per Curiam. Rule discharged. 


WILLIAM PHILLIPSE, et al., vs. LEONARD & SAMUEL HIGDON. 


Where a Court has power to allow an amendment, the exercise of its discretion cannot 
be revised by an appellate tribunal. But where a Superior Court allows an amend- 
ment without power, the Supreme Court upon appeal will correct the error. 

A Court has not power to allow an amendment, by which the rights of persons not par- 
ties, will be affected; for example, to amend a fi. fa., so as to make it an alias, and 
give it relation back, and other like cases. Norhas a Court power, by allowing an 
amendment, to defeat or evade the provisions of a statute; for example, to allow the 
sheriff’s return of a levy on land to be amended, by inserting a particular description of 
the premises, required by statute, the original return being defective, and so of the 
like cases. 

The subject of amendments in the pleadings, process and records of Courts discussed, and 
the principles relating thereto, stated and explained. 

(The cases of Quiett v. Boon, 5 Ire.,9; Galloway v. McKeithen, ibid, 12; Bender v. 
Askew, 3 Dev., 149; Purcell v. McFarland, 1 Ire., 34, and Cape Fear Bank v. Wil- 
liaméon, 3 Ire., 147, cited and approved.) 


Tis was a rule against the defendants to show cause why a 
constable should not be allowed to amend his return of a levy of 
a Justice’s execution on land, returned to the County Court, so 
as to make the description comply with the requirements of the 
statute. Upon an appeal from the County to the Superior 
Court, the case was tried before Ex.is, Judge, at Haywood; on 
the last Spring Circuit, when the following appeared to be the 
facts shown by the transcript of the record sent up te this 
Court.:— 
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“The levy of the constable was endorsed upon a»Justice’s 
judgment in the following words.:— Levied this.execution:upon 
Leonard Higdon’s land, lying on Carny Fork.’. It-appeared 
that under this levy, after it had been returned to the County Court, 
and an order of sale obtained, the land was sold-by the sheriff, and 
one John B. Allison became the purchaser, at $115, It appeared 
also, that one Chasteen had the legal title previously to thattime, 
and had contracted with the defendant, Leonard, for the sale.of it, 
and that the Jatter had paid the price agreed on, but had not taken 
adeed when the said levy was made. On the part of the defend- 
ants in the rule, it appeared that Samuel, the son of Leonard, had 
made a contract with his father for the purchase of his interest in 
said land, and that in pursuance of this agreement, and by the di- 
rection of Leonard, the said Chasteen had, after the sheriff’s sale, 
accordingly made title to the land to Samuel. 

‘< One Coward testified that the lands were as well identified in 
said levy, as they would be by a strict compliance with the 
words of the statute ; that no other land adjoined them, ‘except 
that of the State, known as the ‘ Speculation claim,’ covering a 
large tract of country, and that Leonard Higdon then lived on 
said land and had no other in the county so far as was then 
known ; that since that time he had seen a deed to him for other 
lands on Carny Fork, but this was not generally known at the 
time of the levy. Another witness testified that the land was as 
well identified in the levy, as it would have been by adopting the 
words of the statute, and the public generally knew the land in 
question by the description in the levy. Higdon lived on it 
at the time, and so far as was generally a had no other 
land in the county. 

‘¢ Another witness testified, that as agent of J. B. Allison, he 
went to the defendant, Leonard, soon after the sale, and told him’ 
he might redeem. the land by paying what it sold for, or that Al- 
lison would buy from him, by increasing the price to what the 
land-was worth. Said Leonard replied, he had not the money 
with which to redeem the land, and that he must sell it. And it 
was then agreed between them, that the land was worth $325, 
which sum the witness paid to him for said Allison, it including 
the amount bid at . sale. ‘Thereupon said Leonard surrender- 
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ed'the possession to Allison, who conveyed to the plaintiffs ; and 
his'‘deed was exhibited. 

<« It also appeared in evidence, that an action of ejectment, by » 
Samuel Higdon, against the plaintiffs, for the premises in ques- 
tion, is now pending in the Superior Court of Haywood county, 
and has been pending for several years.”’ 


The defendants’ counsel objected to the amendment, for that 
the Court had not the power to make it—that it could not take 
cognizance of it upon the case sent up from the County Court— 
and that if it had the power, the evidence did not warrant its ex- 
ercise here. 

His Honor, gave judgment making the rule absolute, and the 
defendants appealed to the Supreme Court. 


J. Baxter, for the defendants. 
Gaither and N. W. Woodfin, for the plaintiffs. 


Pearson, J. Our jurisdiction in regard to amendments in the 
Court below, is confined to the question of power ; with its dis- 
cretion in the exercise of the power, supposing the Court below to 
have it, we have no concern. 

The subject may be divided into three classes: 1. Every 
Court has ample power to permit amendments in the process and 
pleadings of any suit pending before it. Quiett v. Boon, 5 Ire. 
9. 2. Every Court of record has ample power, after a suit is 
determined, to amend its own record, that is, the journal or me- 
morfal of its own proceedings, kept by the Court or its clerk, by 
inserting what has been omitted, or striking out what may have 
been erroneously entered ; for every Court of record is entrusted 
with the very responsible duty of keeping it faithfully and making 
it speak the truth, as it imports absolute verity, and cannet be 
collaterally called in question; and the record, so amended, 
stands as if it never had been defective. Galloway v. McKeithen, 
5 Ire.,12. 3. The power of a Court to allow amendments, a/- 
ter the determination of a suit, in the process or returns made -to 
it by ministerial officers, is much more restricted and qualified, 
for the reason, among others, that the Court is not in such cases 























AUGUST TERM, 1853. 383 





Phillipse, et al. e. Higdon. 





presumed to act upon its own knowledge, but upon inforrfation 
derived from others. The case now under consideration falls 
within this class of amendments ; and it may be subdivided into 
three heads: (1.) Where the amendment is for the purpose of 
correcting a mere oversight of an officer in not making an entry, 
such as he ought to have made as a matter of course, and asa 
part of his duty according to law, the Court has power to allow 
the amendment, notwithstanding third persons may be thereby 
affected ; e. g., if a clerk, in sending an execution -to another 
county omits to affix the seal, or a deputy sheriff, in making a 
return, signs his own name but omits to sign the name of the 
high sheriff. Bender v. Askew, 3 Dev., 149. Purcell v. Me- 
Farland, 1 Ire., 34. (2.) Where the amendment is for the pur- 
pose of making the process different in substance from what it 
was when it issued, the Court has no power to allow the amend- 
ment, if the rights of third persons will be thereby affected :—e. g., 
if a fieri facias issues, and a motion is afterwards made to amend 
it, so as to convert it into an alias and give it relation back ; or, 
if a fi. fa. does not conform to the judgment, and the object of 
the amendment is to make it conform. Cape Fear Bank v. 
Williamson, 3 Ire., 147. 4 Maul & Selwyn. 328. This prin- 
ciple applies to the present case, because Samuel Higdon alleges 
that he is a purchaser for value, and is a third person who will be 
affected by the amendment, the object of which is to make the 
return of the constable different in substance from what it was 
when made. We will not put our decision on this ground, how- 
ever, because the other defendant was a party to the original pro- 
ceeding, and the case clearly falls under the third head. (3.) 
Where the amendment will evade or defeat the operation of a 
statute, the Court has no power to allow it. This is clear ; for 
no Court has the power of nullifying a statute. By way of illus- 
tration, thé statute requires that a levy.should describe land in a 
particular way, for the purpose of informing the defendant in the 
execution, and all who may wish to become purchasers, what 
land the sheriff is to sell :—If a levy is not sufficient, and a sale 
under it is made good by an amendment of the levy, the effect 
is to defeat the operation and purposes of the statute, and to allow 
land to be sold without the safeguards which the Legislature has 
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provitled against surprise and fraud. It might happen that a de- 
fendant in an execution, who from the levy, “land lying on 
Carny Fork,’’ was under the impression that some out tract of 
his was to be sold, might, after the sale, find himself deprived of 
his “‘ home place,’’ under the power of the Court to allow the 
constable to amend his levy by adding the words—“ being the 
tract of land lying on the forks of the sgid creek, on which the 
defendant now resides.”’ . 

The judgment must be reversed and the rule discharged, and 
judgment against the plaintiff for costs. 


Per Curiam, Judgment reversed and the rule 
discharged. 


0 


PAUL HAGLER vs. DAVID SIMPSON. 


In a deed of bargain and sale, the bargainor covenanted that ‘‘ he was signed of a good, 
&e. estate,’’ &c.:—Held that the Court could not by construction, substitute seised for 
signed, so as to make the sentence iptelligible and operative as a covenant of seisin. ' 

The bargainee having been sued in ejectment,“and a recovery had against him, volunteri- 
ly left the possession, and it not appearing that possession had been taken under the 
recovery :—Held, that there was no eviction to sustain an action on a covenant for qui- 
et enjoyment. 


Tuts was an action of CovENANT, brought upon the deed of 
bargain and sale, executed by the defendant in 1834, conveying 
to the plaintiff a tract of land. Pleas—covenants performed, and 
not broken. 'The deed contains the following :—“ And the said 
David Simpson now, at the time of selling and delivering these 
presents, is signed of a good, pure, perfect rite, free and clear 
from all incumbrance whatever, to the said Paul Hagler or as- 
signs forever, and that the said David Simpson doth oblige him- 
self at all times, his heirs, Executors &c., power to warrant and 
defend the said land and premises from any lawful claim of any 
person or persons whatever, but to the said Paul Hagler his 
heirs,”’ &c. 
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Upon the trial, before his Honor Judge Manty, at Union, on 
the last Spring Circuit, the plaintiff offered in evidence a grant 
from the State to one Samuei Smith, dated 30th Sept. 1829, em- 
bracing the greater part of the tract of land conveyed by the said 
deed of the defendant. The plaintiff further showed a deed 
from said Smith to one Brandon, and the record of a suit in eject- 
ment against the plaintiff on the demise of said Brandon, and a 
verdict and judgment for the plaintiff’s lessor therein, at Septem- 
ber Term, 1840. It appeared that Hagler, soon after this recov- 
ery, voluntarily abandoned the premises—no writ of possession 
ever having been issued. 

His Honor, the presiding Judge, was of opinion that the words 
of the deed did not express a covenant of seisin, and could not 
be so construed ; and that there was no eviction to warrant a re- 
covery upon the covenant for quiet enjoyment. Instructions to 
this effect having been given to the jury, the defendant had a ver- 
dict, and from the judgment rendered thereon, the plaintiff ap- 
pealed. 


Wilson, for the plaintiff. 
Osborne and Hutchinson, for the defendant. 


Pearson, J. The defendant, in consideration of one hun- 
dred and seventy-five dollars, executed a deed of bargain and sale 
to the plaintiff for a certain tract of land in fee simple. “The 
deed has these words :—‘‘ And the said David Simpson now, at 
‘the time of selling and delivering of these presents is signed of 
<a good, pure perfect rite free and clear from all incumbrance 
‘¢ whatever ;”’ and then follows a covenant of quiet enjoyment 
(or warranty,) expressed in intelligible terms. Under this deed, 
the plaintiff entered. Afterwards, one Brandon recovered of the 
plaintiff, in ejectment, upon a paramount title ; and thereupon 
the plaintiff abandoned the possession and brought this action. 
It is not stated that Brandon had entered into possession before 
the commencement of this action. 

The question is, does the deed contain a covenant of seisin ? 
This depends upon whether “signed ’’ can be made to be or to 
mean ‘¢ seised.”’ 
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We have a strong impression that ‘“ signed ’’ was written in- 
stead of ‘‘seised,’’ just as ‘“ selling’’ was written instead of 
“¢ sealing ,’’ by reason of the ignorance of the draftsman who was 
copying from some old deed ; and possibly the plaintiff can have 
relief in another forum, which “acts upon the person and ap- 
plies itself to the conscience,’’ and does not permit advantage to 
be taken of mistake or accident. But this Court has no power 
to change one word of known and definite meaning into another. 
There are no statutes of ‘jeofail and amendments ’”’ in regard to 
deeds, and we must take them as they were made by the parties. 

Wrong spelling does not vitiate, when there is idem sonans, 
and the letters used do not make some other word of known sig- 
nification. But the difficulty here cannot be removed on the idea 
of bad spelling ; for there is not the idem sonans, and the letters 
(which are written in a plain hand,) make the word “ signed.”’ 

It is true, when a deed cannot take effect in the mode it pur- 
ports to have been intended to operate, but can take effect as an- 
other mode of conveyance, the Court will so construe it, ut res 
majis valeat ; but this rule does not bear on the present case. So 
the conjunction ‘‘ or ’’ will be read ‘‘ and,”’ and vice versa, when 
the construction of the sentence and the obvious meaning shows 
that the intention was to connect and not to put apart the words 
or sentences. 

In the case before us, no aid can be derived from the construc- 
tion of the sentence, and there is no legitimate mode of ascertain- 
ing the meaning except from the words used—-so it is the dry and 
naked question, has this Court power to change the word “ sign- 
ed ’’ into “‘ seised,’’ when it is called on to construe a deed? 

There is no authority, and we can see no ground upon which 
such a power can be maintained. 

The plaintiff further insisted that there was a breach of the 
covenant of quiet enjoyment. We-think there was no evidence 
of an eviction. It is not necessary that the party should be turn- 
ed out by a writ of possession : it is sufficient if the lessor of the 
plaintiff, after the judgment, takes possession. ‘There is in this 
case no evidence that the lessor of the plaintiff took possession af- 
ter his recovery ; and although the plaintiff in this action left the 
premises soon after the recovery against him in the ejectment, 
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non constat, that he would have been disturbed in his possession , 
had he remained upon the premises. 


Per Curiam. | Judgment affirmed. 








SARAH KENEDY, et al., vs. CALEB ERWIN, et al. 


Public roads are laid out for the public convenience, and therefore should not be altered, 
but when the interest of the public requires the alteration. 


PETITION TO CHANGE THE PUBLIC ROAD, leading from Wades- 
borough to Concord, at the ford on Rocky River, in Union 
county. The petition set forth that the proposed change would 
place the ford some fifty or sixty feet above that in use at present, 
and require a change in the highway on the defendant’s land, as 
it approached the river, of about that distance from its present lo- 
cation ; that the ford as thus changed would be more convenient 
to the public, inasmuch as the bottom of the river would be 
smoother and the crossing more direct. The petition further 
stated, that the plaintiff owned a valuable water power a short 
distance below the present ford, to improve which it was neces- 
sary to construct a dam, which would throw the water back on 
the present ford, and make it too deep for public use ; that the 
change prayed for by the petitioners, would place the highway 
out of reach of the dam which the petitioner wished to construct, 
and thus enable her to improve her said water-power, by the 
erection of valuable machinery there. 

The answer denied that the proposed change in the road would 
be advantageous to the public, or that a crossing could be obtain- 
ed which would be in any respect as good as that now in use. 
It was admitted that the plaintiff could not improve her water- 
power, without obstructing the present road ; but it was averred 
in the answer, that the proposed change in the highway would 
be greatly injurious to the defendant, as it would destroy or great- 
ly impair a site for machinery, which was owned by him, and 
over which the road, if the alteration was made, would pass. 
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Upon the hearing of the case before Ex.is, Judge, at Union, 
at the Fall Term, 1852, much testimony was offered to show 
that the change in the ford would be beneficial to the public, by 
providing a more safe and convenient crossing of the stream ; and 
also much evidence to establish the contrary. And testimony 
was also offered, to show that the proposed change of the road 
would be injurious to the defendant, and beneficial to the plain- 
tiff. His Honor being of opinion, from the testimony, that the 
ford which the petition sought to establish, though as good, would 
not be better than that now in use, and that the public good did 
not require the change, held, without deciding the question as to 
whether the same would be injurious to the defendant, that the 
Court had no power under the Act of Assembly and the Constitu- 
tion of the State, to grant the prayer of the petition ; and from 
this judgment accordingly, dismissing the same, the petitioners ap- 
pealed to the Supreme Court. 


Hutchinson, for the petitioners. 
Wilson, contra. 


Nasu, C.J. His Honor who tried the cause below, was of 
opinion that under the Act of Assembly, relied on by the petition- 
ers, he had no power to grant their prayer. In this opinion we 
concur, as the evidence stood. All public roads are established 
for the public convenience, and not to subserve private interests ; 
and this principle is especially to be attended to, in altering a 
public road. If the public interest require the alteration, it will 
be made, even at any sacrifice of private interest ; but such sacri- 
fice will never be required, except upon the ground of the general 
good. ‘The law never intended that a burthen shall be taken 
from one man’s shoulders, to be placed on those of another, 
when the public was not interested. 

The case states that much testimony was introduced to show 
that the public interest would be subserved by making the altera- 
tion proposed ; and much to prove that it would not. How, then, 
could the Court say that the public good required the alteration 
asked for—being of opinion that the ford asked for was as good 
(though not better) than the old one? If the question had been an 
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original one, concerning the laying out the road, as that: where it 
should cross the stream, in the conflict of testimony the Court 
might be driven to the necessity of deciding upon it, one way or 
the other ; but that is not the case here. Here, the Court was 
required to alter the road for the purpose, really, of enabling the 
plaintiff, Kenedy, to improve the power of her manufacturing 
mill, by raising her dam, to the alleged injury of the defendant, 
by preventing him from erecting any manufacturing mill at all. 
In the dispute, it is not shown that the public has any interest 
whatever. 


Per Curiam, Judgment dismissing the petition 
affirmed. 


TOBIAS KESLER, ADM’R. OF J. W. ROSEMAN vs. EDMUND H. ROSEMAN. 


Where goods of an intestate arc converted after his death, his administrator, in an ac- 
tion of trover to recover the Value, must produce on the trial his letters of adminis- 
tration as evidence of his title. 


Tus was an action of Trover for money, tried before his 
Honor, Judge CaLDWELL, at Rowan, on the last Spring Circuit. 
Plea—general issue. The following is the case, as it appears up- 
on the transcript of the record sent to this Court :—The plaintiff’s 
intestate being sick and unable to leave home, made a note or 
bond payable to Tobias Kesler for the sum of one hundred and 
fifty dollars, handed the same to the defendant, and requested him 
to take it to Kesler and get the money of him, and deliver to him 
the note, and to pay over the amount received of said Kesler to 
certain named creditors of the intestate. The defendant took the 
note or bond to receive the money thereon of Kesler, and to pay 
over the money to said creditors of the intestate, one of whom 
was one Eddleman. ‘The defendant presented the note or bond 
for the $150 to Kesler, who could only advance the sum of one 
hundred dollars thereon, and a credit of fifty dollars was thereup- 
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on’ endorsed on said note and the same delivered to Kesler, and 
the defendant received from him the one hundred dollars for the 
benefit of the intestate. Of this sum, the defendant paid over a 
portion to the said ereditors of the intestate, but refused to pay 
any to Eddleman, who demanded the same at the house of the 
intestate whilst he was yet living, but in so low a state of health 
as to be entirely unconscious. The plaintiff demanded the mo- 
ney of tbe defendant after the death of the intestate, and the de- 
fendant refused to pay it, though he admitted at the time that he 
had received the money of Kesler. 

The plaintiff declared for no particular kind of money, nor 
was there any proof as to the kind of money received by the de- 
fendant of Kesler. ‘The money was not alleged nor proved to 
have been in a bag, nor to have had any marks to distinguish it 
from other money. 

The defendant insisted that upon this proof the plaintiff could 
not recover : first, because ¢rover would not lie in such a case for 
money, and the action should have been assumpsit; secondly, if tro- 
ver was maintainable in any case for money, it could only be for 
money in a bag, or having some mark to distinguish it, and it 
must be for so many Spanish milled dollars, so many bank bills of 
a particular bank, or the like. And the defendant further insist- 
ed, that it was necessary for the plaintiff to produce his letters of 
administration, to support his chain of title. 

His Honor, the presiding Judge, was of opinion that it was un- 
necessary for the plaintiff to exhibit his letters of administration ; 
and he informed the jury that if they believed the testimony, the 
plaintiff was entitled to recover the balance of the hundred dol- 
lars, after deducting the amount paid by defendant to the credit- 
ors of the intestate. ‘There was accordingly a verdict for. the 
plaintiff, and after a rule for a new trial was discharged, and 
judgment rendered on the verdict, the defendant appealed to the 
Supreme Court. 


Craige, Bynum and Shipp, for the defendant. 
Lander and Guion, for the plaintiff. 


Nasu, C. J. Our attention in this case is confined to the er- 
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ror committed by the presiding Judge, in deciding that it-was.not 
necessary for the plaintiff to produce. upon the trial his letters of 
administration. _ The error arose from considering what is called 
the conversion in this case as having taken place in the lifetime of 
the intestate, J. W. Roseman. The action is in trover, and 
without deciding whether it can be sustained, we think his Honor 
erred in his ruling upon the question of testimony. At the time 
that Eddleman made his demand for the portion of the money 
due to him the intestate was alive, but so low that, in the lan- 
guage of the case, he was entirely unconscious. If the demand, 
and the refusal to pay Eddleman the money was evidence of a 
conversion, it was such evidence as to the claim of Eddleman, 
and might have given him an action against the defendant ; but 
it was no denial of the right of J. W. Roseman. Before the lat- 
ter or his representative could maintain any action against the de- 
fendant, it was necessary to put him in the wrong by making a 
demand ; for he was a bailee. Accordingly, after the death of 
J. W. Roseman, the plaintiff, his administrator, did demand the 
money, and the defendant refused payment. From this refusal 
to pay, the plaintiff’s cause of action arose. The conversion in 
trover is the gist of the action, and, in this case, it took place after 
the death of J. W. Roseman, and his intestate was obliged to de- 
clare in his own name, because the cause of action arose to him 
and not to his intestate. When the cause of action arises in the 
lifetime of a deceased man, the plaintiff, his representative, must 
declare as such, and in that case must, in his declaration, make 
profert of his letters testamentary, or of his administration ; and 
they are traversable by the defendant. If the ,representative de- 
clare upon his own possession, he need not make any profert, but 
in that case, as in any other at law, he must show a legal title to 
the thing demanded, and his letters constitute a necessary link in 
the chain. 

There was error in the ruling of the Court, occasioned no 
doubt by considering the demand made by Eddleman as evi- 
dence of the conversion. For this error the judgment must be 
reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 
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JOSEPH STURGILL vs. SAMUEL THOMPSON. 


Where one who had appealed from the judgment of a justice of the peace, countermanded 

. the appeal, and at his request, the justice retained the appeal :—Held, That the judg- 
ment was thereby reinstated in full force, and would maintain a suit founded thereon ; 
although the appeal was countermanded, upon an agreement of the opposite party to 
refer the whole matter to arbitration, which agreement he had violated. 


Tis was an action, commenced by a warrant before a justice 
of the peace, in which the plaintiff declared for a debt due by a 
former judgment, rendered the 28th February, 1851. 

It appeared upon the trial before Exxts, Judge, at the Fall 
Term, 1852, of Ashe Superior Court of law, to which Court the 
case had been removed by successive appeals, that the parties 
were cited to trial on the original warrant, on the 4th February, 
1851, at which time the justice gave judgment for the defendant. 
The plaintiff afterwards, to wit, on the 13th of the same month, 
applied to the said justice for a new trial, which he granted: 
There was no evidence offered, of the defendant’s having notice 
of the application for a new trial, but it appeared that he attended 
at the day, before the justice, and defended his suit, at which 
time the justice rendered judgment against the defendant for the 
plaintiff’s debt, and against the plaintiff for the costs. From this 
judgment the defendant prayed an appeal to the County Court, 
and entered into bond therefor ; but before the sitting of the said 
Court, he applied to the justice holding the warrant and appeal, 
and requested him not to return the papers to Court, stating that ° 
they (the parties) had agreed to withdraw the appeal, and leave 
the matter to arbitrators to settle. And the defendant offered to 
prove that the terms of withdrawing the appeal were, that the ar- 
bitrators who had been agreed on, should take the whole matter 
into hand and settle it, and that in fact the judgment as well as 
the appeal was intended to be withdrawn and referred to said ar- 
bitrators. His Honor refused to admit this testimony ; and charg- 
ed that the withdrawal of the appeal reinstated the judgment, and 
the action could be sustained. The defendant then asked the 
Court to instruct the jury, that as he had no notice of the proceed- 
ings before the magistrate to obtain a new trial, the first judgment 
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was still in force, and therefore the plaintiff could not maintain 
this action, which instruction his Honor refused, and there was 
a verdict and judgment for the plaintiff, from which the defend- 
ant appealed. 


Mitchell, for the defendant. 
Boyden, for the plaintiff. 


Battie, J. We have no hesitation in affirming the judgment 
in this case. It was certainly competent for the magistrate to 
grant a new trial, and after the defendant appeared at the second 
trial, and defended the action, it was too late, particularly after a 
judgment therein against him, to object that he had not any no- 
tice of the proceedings to obtain the new trial. The appeal of 
the defendant from the judgment given by the magistrate against 
him, vacated it until he withdrew the appeal ; but as he had a 
right to withdraw it before the cause was entered upon the docket 
of the County Court, there was nothing to prevent the judgment 
from being again in full force. ‘The testimony offered by the de- 
fendant, in relation to the agreement between him and the plain- 
tiff, to refer the matter to arbitration, may possibly give him a 
cause of action for the breach of such agreement ; but it had no 
tendency to show that the judgment was not valid and subsisting, 
or that the plaintiff had no right to proceed on it. ‘The testimony 
was therefore, immaterial, and was properly rejected. 


Per Curiam. Judgment affirmed. 


J. M. VICKERS vs. BENJ. LOGAN AND SAMUEL HAMPTON. 


Whether certain supposed facts constitute probable cause for a prosecution, is a question 
of law, to be decided by the Court, and not by the jury. It is the duty of the Judge, 
leaving to the jury to ascertain the existence of the facts, to declare what inference as 
to probable cause results therefrom ; to leave the inference to the discretion of the ju- 
ry, is error in law. 

(The case of Beale v. Roberson, 7 Ire. 280, cited and approved.) 


THis was an action on the case for MALICIOUS PROSECUTION 
in the suing out a State’s warrant charging the plaintiff with a lar- 
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ceny, and was tried upon the plea of general issue before Ets, 
Judge, on the last Spring Circuit, at Rutherford. After the tes- 
timony in the case was closed, (which it is deemed unnecessary to 
insert here,) the plaintiff’s counsel asked his Honor to charge the 
jury that there was no probable cause for suing out the said State’s 
warrant against the plaintiff. His Honor ‘ refused to give the in- 
struction prayed for, but defined to the jury what in law consti- 
tuted probable cause, and submitted the case to them.”’ 

There was a verdict for the defendants, and judgment having 
been rendered thereon, the plaintiff appealed to the Supreme 
Court. 


Shipp and Busbee, for the plaintiff. 
G. W. and J..Bazter, for the defendants. 


Battie, J. We may say here what this Court said in the 
case of Beale vy. Roberson, 7 Ire. Rep. 280, that < this case brings 
up again the question whether probable cause is matter of law so 
as to make it the duty of the Court to direct the jury, that if they 
find certain facts upon the evidence, or draw from them certain 
other inferences of fact, there is or is not probable cause ; thus 
leaving the questions of fact to the jury, and keeping their effect, 
in point of reason, for the decision of the Court, as a matter of 
law. . Upon that question the opinion of all the Court is in the 
affirmative, and therefore this judgment must be reversed.’’ 

Chief Justice Ruffin, who delivered the opinion of the Court 
in the case, then goes into an elaborate examination of the ques- 
tion, both upon principle and the authorities in England and in 
this State, and adds—“ It would seem, then, that making a ques- 
tion on this subject must be regarded as an attempt to move fixed 
things, and cannot be successful either in England or here.’’ 

‘The case referred to is so apposite to this in evéry respect, that 
we cannot do better than to adopt the conclusion as well as the 
commencement of the opinien pronounced in it :—<‘ As the case 
goes back to another trial, on which the facts may appear differ- 
ently, we think it unnecessary to consider those that came out on 
_ trial in reference to the question of probable cause, fur- 

r than to remark that few cases perhaps could better illustrate 
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the danger of leaving that question to the discretion of a jury, 
whose decision of it is not susceptible of review in another Court,’’ 


Per Curiam. Judgment reversed, and venire de novo 
ordered. 


SAMUEL J. BRADLEY vs. ISAAC MORRIS. 


In an action for a malicious arrest in a civil suit, probable cause is a question for the Court. 
Malice a matter of fact for the jury, which may be inferred from want of probable cause. 

In such an action, the jury may give exemplary damages. 

(The case of Gilreath v. Allen, 10 Ire., 67, cited and approved.) 


Tis was an action on the CASE FOR A MALICIOUS ARREST of 
the plaintiff in a vivil suit, at the instance of the defendant. 
Pleas—not guilty—justification. 

Upon the trial before his Honor, Judge Exris, at McDowell, 
on the last Spring Circuit, it appeared that both the plaintiff and 
defendant resided in McDowell county near to each other, and 
that the plaintiff had prepared to remove to the State of Missouri— 
having sold his property and closed up his business, and that his 
intention of removing was generally known in the neighborhood 
and to the defendant. ‘That when the plaintiff had proceeded as 
far west as the French Broad, in the county of Buncombe, the 
defendant caused a writ in case at his instance to be issued against 
him, under which the plaintiff was arrested by the sheriff of Bun- 
combe, and held to bail—the same being for an alleged claim 
against the plaintiff’s father, who was still in McDowell county, 
and the accusation by the defendant at the time being that the 
plaintiff had run away. The plaintiff returned to McDowell 
county, and defended said suit ; and the record thereof was ex- 
hibited, and showed that the defendant had submitted to a non- 
suit in the same, some six months after the return of the writ, and 
before the commencement of this suit. That whilst the plaintiff 
was in custody of the slieriff of Buncombe, the defendant pro 
ed to release him, if he would pay him the sum of two hundred 
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dollars. Kvidence was then offered to show that the claim against 
the ,plaintiff’s father, for which said action was alleged to be 
brought, had been. paid off prior to that time, which fact was con- 
troverted by evidence.on behalf of the defendant ; and the plain- 
tiff also introduced evidence to show that the defendant had pre- 
viously resolved on arresting him, upon his starting on his said 
journey. ' 

The defendant contended that the plaintiff’s father owed him 
a debt, and that when he issued the writ in question, he believed 
the plaintiff had run. away, and removed his. father from the 


county, and that thereby an action had accrued to him under the * 


statute ; and evidence was offered tending to prove this defence ; 


and on the other hand, the plaintiff offered evidence tending to ~ 


prove that the defendant knew that the plaintiff’s father had not 
left the county. 7 

His Honor charged the jury, that if they believed the defend- 
ant knew he had no cause of action against the plaintiff when he 
issued his said writ, this would amount to a want of probable 
cause, and they might hence infer malice ; and further charged, 
that they might give exemplary damages, by way of punishing 
the defendant. 

There was a verdict, giving the plaintiff exemplary damages, 
and a rule for a new trial, because of error in the charge of the 
Court, as to that point, the defendant’s counsel insisting that ex- 
emplary damages could not be given in an action for malicious 
arrest, in a civil case ; and the rule being discharged, and judg- 
ment rendered on the verdict, the defendant appealed to the Su- 
preme Court. 


Bynum and N. W. Woodfin, for the defendant. 
J. Baxter, for the plaintiff. 


Barrie, J. The question of probable cause, in an action for 

a malicious arrest in a civil suit, as well as in an action for a ma- 
licious prosecution in a criminal proceeding, is one of law ; and 
his Honor was correct in deciding it as such. He was also un- 
ly correct in holding, that if the jury found that the de- 
fendant knew that he had no cause of action against the plaintiff, 
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as the testimony tended to show, there was no probable cause fot 
the arrest. ‘The question of malice in such action is, on the other 
hand, one of fact for the jury ; and his Honor was right in sub- 
mitting it to them as such, instructing them at the same time, 
that they might infer it from the want of probable cause. Mitch- 
ell v. Jenkins, 5 Barn. & Adol. Rep., 588 (27 Eng. Com. L. 
Rep., 131). Sutton v. Johnston, 1 Term Rep., 510. Bell v. 
Piercy, 5 Ire. Rep., 83. 

The only remaining question is, whether the plaintiff was en- 
titled to recover exemplary damages. In actions for slander, 
malicious prosecutions and wanton and malicious trespasses upon 
the person or property, it has been long settled in this State, that 
such damages may be given by the jury. In Gilreath v. Allen, 
10 lre. Rep., 67, which was an action for slander, the principle 
of all these cases is stated to be that “injuries sustained by a per- 
sonal insult or an attempt to destroy character, are matters which 
cannot be regulated by dollars and cents. _It is fortunate that while 
juries endeavor to give ample compensation for the injury actually 
sustained, they are allowed such full discretion as to make ver- 
dicts to deter others from flagrant violations of social duty. Other- 
wise, there would be many injuries without adequate remedy.’’ 
It is said further, that ‘‘ as malice must be proved, it is right that 
the damages should be in proportion to the degree of malice, and 
should not be restricted to a mere compensation for the injury ac- 
tually done.”’ 

The principle, thus announced, applies as strongly to the case 
of malicious arrest, as to those to which we have seen it has here- 
tofore been applied ; and his Honor therefore, committed no er- 
ror in telling the jury that they might give, exemplary damages 
by way of punishing the defendant. 


Per Curiam. Judgment affirmed. 


26 
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JOHN POE vs. LEWIS HORNE. 


A. having sold a horse to B., an infant, and taking his note for the price, and B. having 
refused to pay, the contract was rescinded, the horse returned, and the note surren- 
dered :—Held, in an action on the case by A. against B. for an injury to the horse 
while in B’s possession, that the sale was binding upon A., that B. was possessed un- 
der it as owner, and not as bailee of A., and consequently the action did not lie. 


Tis was an ACTION ON THE CASE, in which the plaintiff de- 
clared in tort for an injury done to his horse whilst in the defend- 
ant’s possession—Plea, not guilty. Upvun the trial before Catp- 
WELL, Judge, at Ashe, at Spring Term, 1853, the case was :— 
The defendant had purchased from the plaintiff the horse in ques- 
tion at tie price of eighty dollars, and executed his note for that 
sum. He kept the horse for a short time, and while in his pos- 
session injured him by bad treatmeut to the value of twenty-five 
dollars, in the opinion of the witnesses. After the horse was so 
injured, the plaintiff called on the defendant to pay the note, 
which the defendant refused, alleging that he was an infant, and 
that if the plaintiff would not take back the horse, it was all he 
could get; whereupon the parties rescinded the contract—the 
plaintiff taking back the horse, and surrendering the note. 

It was insisted for the plaintiff that it was a case of bailment, 
and the contract having been rescinded, it was the same as though 
the property in the horse had remained in the plaintiff. There 
was a verdict for the plaintiff, subject to the opinion of his Honor, 
upon the question whether the action could be maintained ; and 
upon the said question reserved, his Honor being of opinion 
against the plaintiff, set aside the verdict, and entered judgment 
of nonsuit, from which the plaintiff appealed to the Supreme 
Court. 


Mitchell, for the plaintiff. 
Boyden, for the defendant. 


Nasu, C. J. The attempt on the part of the plaintiff to con- 
vertithe original contract between him and the defendant into a 
bailment, cannot be sustained. It bears no feature of such a 
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transaction, but was a sale out and out of the horse, whereby the 
absolute title vested in the defendant ; for, although the defend- 
ant, in consequence of his infancy, was not bound by the con- 
tract, the plaintiff was. Finding he was in danger of losing the 
horse, he consented to the proposition to take him back, and sur- 
render the note. In substance, it was a resale by the defendant 
to the plaintiff. While the horse was so the property of the de- 
fendant, he was injured, and to recover damages for such injury, 
the action is brought :—it cannot be maintained. ‘There is no 
error in the opinion of the Court, and the judgment is affirmed. 


Per Curiam. Judgment affirmed. 


WILLIAM MORRISON vs. SAM’L. P. SMITH, EX’R. &c. 


A fraudulent donee who has become liable to creditors, as-executor de son tort, of his do- 
nor, cannot discharge himself by delivery of the thing given, to one who afterwards 
obtains letters of administration. 


Tus was an action of DEBT commenced by warrant before a 
justice of the peace, and afterwards carried ‘by appeal to the Su- 
perior Court of Law of Wilkes, where, at Fall Term, 1852, it 
was tried before his Honor Judge CaLtpweti. The pleas were 
general issue—ne unques executor—fully administered ; and the 
plaintiff replied that the defendant was executor de son tort. Up- 
on the trial the facts were as follows —The bond sued on was 
executed by Abner Webber, deceased, to. the firm of Falls & 
Morrison, of which the plaintiff was surviving partner. Webber 
died 15th November, 1847, and it appeared that the defendant 
took possession, some two or three months thereafter, of divers 
articles of personal property, amounting in value to more than the 
debt sued on, and he then removed from the county of Iredell to 
the county of Wilkes, claiming said property as hisown. The 
defendant then proved that Amelia Webber, who was his daugh- 
ter, and the widow of the deceased, was, at February Term, 
1848, (the first term after his death,) appointed administratrix of 
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the said deceased, and that he had delivered to her (before her 
appointment. as administratrix) all the said property, with the ex- 
ception of some hogs and tobacco, which were sold by him, after 
administration granted, as the agent of the administratrix, and the 
proceeds thereof paid to her. It was further in evidence that the 
said property was delivered to the administratrix as the defendant’s 
own, and by her accepted as a gift from him, and that she had 
since that time held it, and still held it as her own. The plain- 
tiff then offered in evidence a deed, executed 21st September, 
1847, by the deceased to the defendant, for the property in ques- 
tion, and proved that the said deed was fraudulent as to creditors ; 
and that the defendant took the said property by virtue of said 
deed, and after holding it a few days, delivered it as above stated 
to the said Amelia, who afterwards was appointed administratrix. 

The defendant’s counsel insisted that, notwithstanding the said 
fraudulent deed, and the acceptance of the property by the ad- 
ministratrix under the circumstances and at the time stated, the 
same still enured to her as administratrix, and the defendant was 
not liable to this action ; his Honor was asked so to instruct the 
jury. But his Honor refused to give the instruction, and charged 
- the jury that if they believed the evidence, the delivery of the 
property by the defendant to his daughter did not purge the wrong, 
nor enure to her as administratrix ; and that the plaintiff was en- 
titled to a verdict. Whereupon the jury returned a verdict for the 
plaintiff, and judgment having been rendered thereon, the de- 
fendant appealed. 


Boyden, for the defendant. 
Mitchell, for the plaintiff. 


Pearson, J. The deed from Webber to the defendant was 
good between the parties, and against the administratrix of Web- 
ber. So she was not liable to creditors in regard to property con- 
veyed by the deed, and ex necessitate, a creditor had a right to 
sue the donee and charge him as executor de son tort. 

The fact that the defendant delivered the property to his daugh- 
ter, and that she subsequently was appointed the administratrix of 
ber husband, the fraudulent donor, has no more effect upon the 
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rights of creditors, than if he had delivered the property to 
any other third person ; because the daufhter was not chargeable 
with the value of the property as assets, by reason of the deed 
executed by her intestate. It may be that the receipt of the pro- 
perty from her father made her also liable to the action of the { 
creditor, but there is no ground upon which it could defeat a right: 
of action against the father, which had previously accrued. 


Per Curiam. Judgment affirmed. 








JOHN DEN AND W. A. BLOUNT, et al., vs. ELI LUNSFORD. 


After recovery in ejectment, an action for mesne profits may be brought in the name 
either of the nominal plaintiff, or of his lessor, but it cannot be brought in the name 


of both. 


Tis was an action of rREsPass for mesne profits, after a re- 
covery in ejectment, and was brought in the joint names of John 
Den and W. A. Blount and others. Plea—general issue. 'The 
only question raised on the trial before Dick, Judge, at the Special 
Term of the Superior Court of Buncombe, in June last, was 
whether the lessor and lessee in the ejectment could be joined as 
plaintiffs in this action ; and his Honor being of opinion with the 
defendant, that they could not, there was judgment of nonsuit 
accordingly, and the plaintiffs appealed to the Supreme Court. 


No counsel for the plaintiffs in this Court. 
W. W. Avery, for the defendant. 


BattLe, J. That the lessors of the plaintiff, after a recovery 
in ejectment, may bring an action of trespass vi et armis for the 
mesne* profits, either in their own names or in the name of the 
nominal plaintiff, is too well known to require the citation of any 
authority for its support. This is the first instance which has 
come to our knowledge, of an attempt to unite the real and nom- 
inal plaintiffs in such action, and we cannot discover any princi- 
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ple ‘upon which it can be maintairied. » It introduces, without 
ay necessity or convenience, the name of a person as one of the 
plaintiffs, who has no interest in the recovery, and that is a good 
. cause fora nonsuit, upon the trial, under the general issue. 1 
Chit. Pl., 76. 

When the lessors do not choose to avail themselves of the priv- 
ilege, awarded to them by the practice of the Court, of using the 
name of the nominal plaintiff, in their action to recover the mesne 
profits, but proceed in their own names, there is no reason why 
they should not conform to the settled rules of pleading. Not 
having done so in this case, the judgment of nonsuit was — 
and must be affirmed. 


Per Curmm. Judgment affirmed. 


STATE vs. STEPHEN GROVES. 


An indictment for perjury must set out the substance and effect of the testimony, in which 
the perjury is assigned. 

Where an indictment charged the defendant with having sworn that A. purchased a gun 
of B., and his testimony as proved on the trial was that B., in a conversation with A., 
asked him if he had brought home his gun, to which A. replied “‘ he had forgot it,’”’ 
and said “I will keep the gun and allow $15 for it on what you owe me,” to which 

. B. replied, ‘‘ enough said :’’—Held, that the proof did not support the charge ; for B’s 
answer did not necessarily import an assent to the proposal of A., but was susceptible, 
under the circumstances, of another interpretation. 

(The case of the State-v. Bradley, 1 Hay. 403, cited and approved. ) 


The defendant was tried before his Honor Judge Dicx, at Fall 
Term, 1851, of Macon Superior Court of Law, for the. crime of 
PERJURY. ‘The indictment charged that in a suit between one 
McKee and one Hodgins, tried before his Honor, William H. 
Battle, holding the Superior Court of Law for said county of Ma- 
con, at its Spring Term, 1851, the defendant was examined as a 
witness on behalf of said Hodgins, and that on the trial of said 
issue, it became a material question whether one Martin Groves 
had theretofore purchased from the said McKee a certain rifle gun, 
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referred to in the pleadings in said suit ; and that the defendant 
did then and there ‘‘ depose and swear, among other things; in 
<< substance and to the effect following, that is to say :—that the 
‘said Martin Groves had theretofore purchased from the said Eli 
‘«¢ McKee a certain rifle gun, referred to in the pleadings in the 
‘¢ suit aforesaid ; whereas, in truth and in fact, the said Martin 
‘¢ Groves had not theretofore purchased from the said Eli McKee 
‘a certain Rifle gun, referred to in the pleadings,’’ &c. Andso 
the jurors, &c. 

On the trial of the indictment, one Thomas J. Roane was call- 
ed as a witness for the State, and he testified that he was present 
at the trial of the case in the Superior Court for Macon county, 
in which Eli McKee was plaintiff and Lewis Eodgins was de- 
fendant. That said suit was an action of trover to recover the 
value of a rifle gun ; that said Hodgins claimed title to the gun in 
controversy under one Martin Groves, a son of the defendant ; 
that on the trial of said suit Hodgins examined the present de- 
fendant as a witness, who swore that he went in company “ with 
<< Martin Groves to the house of the said Eli McKee, when the said 
<< McKee asked the said Martin Groves if he had brought him his 
<< little gun? to which the said Martin replied ‘ No, I forgot it.’ 
‘¢ Martin then said to McKee, ‘I bought your large gun at $12.00; 
<< you promised to get it for me by March Court ; I have come 
‘< three times after it, and have not got it; I will keep the little 
‘¢ gun in lieu of the big gun, and will allow you $15.00 of what 
<< you owe me, for it’-—to which Eli McKee replied, ‘ enough 
“ec said.’ ? oe 

Eli McKee was also examined for the State, and testified sub-: 
stantially as above ; and he further testified that the whole state- 
ment made by the defendant as recited by the witness Roane, was 
entirely false. One Noah Wines was also examined, who gave 
the same account as the other two witnesses, of what the defend- 
ant swore on the said trial ; and this witness further stated that the 
defendant, after he had replied to McKee “ enough said,” as 
above stated, in reply to a question asked by McKee’s counsel on 
cross-examination, stated that after McKee had said the words 
‘< enough said,’’ he did request Martin to bring home his little 
gun. Mrs. McKee was swom, and testified that she was present 
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when the defendant and his son Martin were at her hasband’s 
house—that she heard all the conversation that took place between 
her husband and the defendant and his son Martin, and that no 
such conversation took place in relation to the little gun, as was 
deposed to by the defendant ; but on the contrary, thie last thing 
her husband said to Martin was a request to bring home his little 
gun—which Martin promised to do. 

_ The defendant’s counsel insisted that there was a fatal variance 
between the allegation of the bill and the proof, particularly if the 
testimony of Wines was correct. His Honor was of opinion that 
if the testimony of the State’s witnesses were true there was no 
variance, and he instructed the jury accordingly. ‘There was a 
verdict of guilty, and judgment having been rendered theron, the 
defendant appealed to the Supreme Conrt. 


No counsel for the defendant in this Court. 
Attorney General, for the State. 


Barrie, J. In an indictment for perjury, alleged to have 
been committed in giving parol testimony, it is certainly sufficient 
to state the substance and effect of what the defendant swore. 2 
Russ, on Crimes, 538. And it fellows, as a necessary conse- 
quence, that the proof will be sufficient, if it establish the sub- 
stance and effect of the charge. Ibid 546. Roscoe Crim. Ev. 
$14. This the defendant, by his objection, impliedly admits ; 
but he contends that the testimony given as to what he swore to 
on the trial in which the perjury is assigned to have been com- 
mitted, varies substantially from that which is set forth in the bill 
of indictment. 'The objection is, in our opinion, fully sustained 
by the facts stated in the bill of exceptions, and the Judge ought 
so to have instructed the jury upon the trial. The charge is, that 
the defendant swore in positive and direct terms that Martin Groves 
had purchased a rifle gun from Eli Mckee. The testimony of 
Roane and some other witnesses is, that he swore that when Mar- 
tin Groves offered to allow Mckee $15 for his little gun (the rifle) 
to be credited on account, which the latter owed him, McKee 
simply replied, ‘‘ enough said.’’ ‘The question is, was this equiv- 
alent to an express statement ‘that McKee had sold him the rifle 
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gun? It may be that such was his meaning, and that a jury 
would be justified in drawing such an inference ; but it is clearly 
susceptible of another interpretation, to wit, that McKee refused 
Groves’ offer to purchase his rifle, and would have nothing fur- 
ther to say about it. . And this latter interpretation is rendered the 
more probable by the testimony of Wines, who states that the de- 
fendant said, in addition to what is deposed to by the other wit- 
nesses, that McKee, after saying ‘‘ enough said,’’ requested Groves 
to bring home his little gun—which is certainly not very consist- 
ent with the idea of a sale. Surely such testimony as this can- 
not be considered as establishing, in substance and effect, the al- 
legation contained in the bill of indictment, of what the defend- 
ant swore. See State v. Bradley, 1 Hay. Rep. 403 and 463, 
and also Rex v. Leefe, 2 Camp. Rep. 134, and the authorities 
referred to in the note to the latter case. The defendant is enti- 
tled to a venire de novo. 


Per Curiam. Judgment reversed, and a venire de novo 
awarded. 


JAMES DICKEY vs. ROBERT JOHNSON. 


A. being the holder of a single boud, made by B. payable to C., and passed by him to A. 
without endorsement, upon the representation of B., that he was entitled to a credit 
thereon, admitted the credit, toak a new note for the residue and surrendered the old 


one. Afterwards A. brought assumpsit against B., ‘to recover the sum allowed as a 
credit, on the ground that it was not due and had been allowed by mistake :— Held, 


That he could not recover, because if any promise of B. was to be implied for-its re- 
payment, it was a promise to the legal owner of the first bond. 


Tus was an action of assumpsiT, brought to recover back the 
sum of ninety-four dollars, alleged to have been paid to the 
defendant, or allowed to him on settlement by misiake. It ap- 
peared upon the trial, that the plaintiff purchased of Moses T’. Ab- 
ernathy, Turner T. Abernathy and Sterling Abernathy a bond 
made to them by the defendant for $400 ; and upon an action 
brought thereon in the name of the obligees (there being no en- 
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dorsement) to the use of the plaintiff, the same was, at the in- 
stance of Moses 'T’. Abernathy, dismissed. The plaintiff then filed 
a bill in equity against the defendant and said obligees in the 
bond, but the name of the plaintiff having been erroneously stated 
therein‘ as David, the bill was dismissed. A witness was then in- 
troduced, who testified that before the suit in equity was dismis- 
sed, the defendant told him that the counsel who had the manage- 
ment thereof, as well as said suit at law, had settled the difficul- 
ty—that said counsel had said to him that he only sought justice 
and right, and if he, the defendant, would satisfy him that he 
was entitled to a credit on the bond of $94, which he had been 
insisting upon, that the credit should be endorsed accordingly— 
and this was done ; whereupon the defendant executed a new 
bond payable to the plaintiff for the balance, and took up the old 
bond. Evidence was offered on both sides in regard to the right 
of the defendant to the said credit of $94. in his settlement with 
the plaintiff’s counsel. There was no evidence of any express 
ptomise to pay the plaintiff anything in the event of a mistake. 

His Honor, Judge CALDWELL, before whom the case was tried, 
at Lincoln, on the last Spring Circuit, charged the jury, that if 
the credit of $94. was obtained on the settlement with plaintiff’s 
counsel, through fraud or mistake, the plaintiff was entitled to 
their verdict, but by consent of parties, his Honor reserved the 
question of the plaintiff ’s right to recover upon the matter of Jaw. 
There was a verdict for the plaintiff ; but his Honor on consider- 
ation of the question of law reserved, being of opinion that the 
plaintiff’s remedy, if he had any, was in a Court of Equity, set 
aside the verdict and entered judgment of nonsuit, from which 
the plaintiff appealed. 


Craige and Hoke, for the plaintiff. 
Guion and Thompson, for the defendant. 


Pearson, J. The plaintiff never acquired the legal title to 
the bond. If any promise is implied, it is of course to pay the 
legal owners. ‘This proposition is too plain to admit of dis- 
cussion. 


Per Curt. Judgment affirmed. 
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DOE ex dem. DRURY LOVINGGOOD vs. JOHN BURGESS. 


A grant for vacant land, issued upon the certificate of commissioners authorised by law 
to act in the premises, cannot, in an action of ejectment, be impeached for fraud, mis- 

» take or any irregularity in the proceedings before the commissioners. 

(The cases of Reynolds v. Flinn, 1 Hay. 106; University v. Sawyer, 2 Hay. 98; 
Strother v. Cathy, 1 Mur., 162; Stanmire v. Powell, 13 Ire. 312, cited and approved.) 


EsecTMeEntT for a tract of land situate in Cherokee county, 
tried before his Honor, Judge Exxis, at Spring Term, 1853, of: 
the Superior Court of that county. The lessor of the plaintiff 
having exhibited a grant from the State for the premises in ques- 
tion, and offered evidence that the defendant was in possession, 
the defendant thereupon proposed to show that the grant to the 
plaintiff ’s lessor, was issued upon a certificate awarded by certain 
commissioners, appointed by law to issue certificates to actual oc- 
cupants of land belonging to the State in Cherokee county—that 
said certificate was procured by a fraud and false oath on the 
plaintiff ’s lessor—that the defendant was, under the statute upon 
the subject, entitled to the certificate of the commissioners—that 
he had no notice of the proceedings of the board, when plaintiff’s 
lessor procured his said certificate, and therefore that the whole 
proceedings of the commissioners were void :—that the lands un- 
der the act were not subject to entry or grant, unless upon such 
certificate fairly obtained, and therefore the grant in evidence con- 
veyed no title to the premises in question. 

His Honor rejected the evidence, and there was a verdict and 
judgment for the plaintiff, from which the defendant appealed to 
the Supreme Court. 


J. W. Woodfin, for the defendant. 
J. Baxter, for the plaintiff. 


Battie, J. It was decided as early as the year 1794, in the 
case of Reynolds y. Flinn, 1 Hay. Rep., 106, and has been ad- 
hered to ever since, that a grant, founded on an entry made of 
vacant land subject to entry, cannot be collaterally impeached 
for fraud or defects in the entry, or irregularity in any preliminary 
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proceeding. But when the lands are not in fact vacant and un- 
appropriated, or when the law forbids the entry of vacant land in 
a particular tract of country, a grant for a part of such. land is ab- 
svlutely void ; and that may be shown on the trial in an action.of 

4 ejectment. University v. Sawyer, 2 Hay. Rep., 98 ; Strother 
v. Cathey, | Mur. Rep., 162. On this distinction, Stanmire.v. 
Powell, 3 Ire. Rep., 312, was decided. That was the case of 
a grant issuing in pursuance of a resolution of the General As- 
sembly, passed at its session in 1848, authorising its location up- 
on *‘any lands now belonging to the State, for which the State 
is not bound for title ; provided that this act does not extend to 
any of the Swamp lands in this State.’? The grant was for a 
tract of land lying in the Cherokee country, where the lands were, 
prior to the year 1850, prohibited from entry by the general law ; 
and on that account it was held in an action of ejectment to be 
void. But by the Act of 1850, chap. 23 and 25, grants may, 
under certain circumstances, be issued for lands lying in the 
Cherokee country, and as the grant under which the lessor of the 
plaintiff claims, was issued under the operation of this statute, it 
cannot be impeached collaterally in the manner proposed by the 
defendant. His Honor, therefore, properly rejected the testimony 
which was offered by the defendant, for the purpose of showing 
that it had been obtained by fraudulent means. The judgment 
must be affirmed. 


Per Curiam. Judgment affirmed. 


——— 





Vv. B. ANDERSON TO THE USE OF J. YANCY vs. A. YOUNG. et al. ADM’RS. 


A Justice’s judgment on a warrant against an administrator, ascertaining the amount due, 
and having endorsed thereon a suggestion of the defendant’s intention to plead “no as- 
sets,’’ according to Rev. Stat. eh. 46, see. 25, is not a final judgment, and an action will 
not lie upon it. 


Dest upon a former judgment, rendered by a Justice of the 
Peace—Pleas—general issue—former judgment. 
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Upon the trial, before Exxis, Judge, at Yancy, on the last 
Spring Circuit, the case was as follows :—The plaintiff had ob- 
tained a judgment for the amount of his claim against the in- 
testate of, the defendants, who, upon the trial before the magis- 
trate, without contesting the claim, made a suggestion of ‘ no as- 
sets,’? which was entered by the magistrate on the warrant. The 
magistrate did not return the papers to the County Court ; and 
the present action was commenced by warrant upon said judg- 
ment, and the plaintiff having obtained a judgment on the same, 
the defendant appealed to the Superior Court. Upon this state of 
facts, his Honor, the presiding Judge, was of opinion that the ac- 
tion could not be maintained, and in deference to this opinion, 
the plaintiff submitted to a judgment of nonsuit, and appealed to 
the Supreme Court. 


J. W. Woodfin, for the plaintiff. 
N. W. Woodfin and Gaither, for the defendants. 


Nasu, C. J. Weconcur with his Honor in his opinion, the 
plaintiff is not entitled to a verdict. By the Act of 1836, ch. 56, 
sec. 25, it is provided that where an executor or administrator 
shall be warranted, and shall be desirous to avail himself of a 
want of assets, he may suggest it to the magistrate, who shall en- 
dorse it on the warrant, and return the papers to the next term of 
the County Court, with the judgment, which he is authorised to 
give. In this case the suggestion was made and endorsed, and a 
judgment for the amount due by the intestate, given. The ma- 
gistrate neglected to return the papers to Court, and after some 
time, the warrant issued in the present case upon an alleged for- 
mer judgment. We agree with his Honor, that no such judg- 
ment existed as is set forth in the warrant. A judgment, to au- 
thorise the action upon it, must be a final one, ascertaining the 
rights of the respective parties. In this case it was not final. It 
merely ascertained the amount due from the intestate, but does 
not ascertain the liability of the defendants to pay. That was a _ 
question which the Legislature has not entrusted to a single ma- 
gistrate. In truth, it could not be well ascertained before such a 
tribunal. The questions arising in such an investigation, in-* 
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volving, often, an inquiry into the settlement of the whole estate, 
to ascertain whether the representative has observed the order di- 
rected to be observed in its administration, requises the aid and as- 
sistance of a jury, and the supervision of a Court duly qualified. 
The judgment given by the magistrate was not a final one, for no 
execution could issue upon it; and upon it no warrant can be 


sustained. 


Per Curiam. Judgment affirmed. 








STATE vs. ISAAC HOUSER. 


Indictment for selling spirits to a slave, ‘the property of one William Michaels.” The 
true name was William H. Michal :— Held, there was no variance. 
(The case of the State v. Patterson, 2 Ire. 346, cited and approved.) 


Tue defendant was indicted for selling spirituous liquor to a 
slave charged in the bill of indictment as the property of one 
William Michaels. On the trial, before Exxrs, Judge, at Lin- 
coln, on the last Spring Circuit, the owner of the slave was intro- 
duced as a witness on behalf of the State, and he testified that 
his name was William H. Michal, and not Michaels ; but that 
some persons frequently called him Michaels, and that he an- 
swered to that name, and he presumed they knew him as well 
by that name as by the other. His Honor charged the jury that 
if they believed that the owner was as well known by the name 
of Michaels, as by his true name Michal, there was no variance, 
and the defendant was guilty. There was a verdict of guilty, 
and after an ineffectual motion for a new trial, on the ground of 
misdirection by his Honor, and judgment against the defendant, 
he appealed to the Supreme Court. 


Guion and Thompson, for the defendant. 
Attorney General, for the State. 


Pearson, J. The only point made is upon the difference be- 
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tween Michal and Michaels. This is settled. State v. Patter- 
son, 2 Ire. 346.. There, Deadema and Diadema was held to be 
no variance. 


Per Curiam, Judgment affirmed. 





ELLIS SHOEMAKER vs. E. M. HALE. 


A. confessed before a Justice of the Peace a judgment to B. for $40, and afterwards paid 
a part of the judgment, which was to be credited thereon by B. The credit was not 
entered, but B. subsequently caused a levy to be made on the land of A., which was, 
returned to the County Court, and order of sale made, under which the land was sold 
for the whole amount of the judgment. Before this sale, A. brought an action against 
B. to recover the sum paid, and which B. ought to have endorsed on the judgment. :— 

It seems, that A., having had a day in Court, when he might have shown the payment, 
and having failed to do so, is without remedy ; but however this may be, this action 
was brought prematurely, for his cause of action did not accrue until the sale. 


THIs was a suit commenced by attachment before a Justice of 
the Peace, in which the plaintiff declared, 1, for money had and 
received to the use of the plaintiff, and 2, for money paid at the 
request of the defendant. The defendant appeared, and the case 
was carried by successive appeals to the County and Superior 
Courts of Macon county, where upon the plea of the general is- 
sue, at Spring Term, 1853, it was tried before his Honor, Judge 
ELLIs. 

The case was, the plaintiff being indebted to the defendant on 
a note, in the sum of forty dollars, confessed a judgment therefor ; 
and one Beattie being indebted to the plaintiff, paid the defend- 
ant, at his request, a sum of money, with the understanding that 
it should be paid and credited on said judgment against the 
plaintiff—who was however ignorant of such payment at the 
time. It further appeared that the defendant owed one Marsh- 
burn a sum of money, and by his directions and request the 
plaintiff instructed said Beattie to pay it for him, and it was paid 
accordingly. 

The said Justice’s judgment was given in evidence, and it ap- 
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peared that the sum paid by Beattie had not been éredited, but 
that the whole judgment had been collected by a sale of the 
plaintiff’s land. The levy upon the plaintiff’s land was made 
on the 4th of December ; and a judgment was entered up in the 
County Court, and the order of sale obtained on the 9th of De- 
cember, 1850. And this action was commenced the 3d day of 
December, 1850. 

It was insisted for the defendant that the plaintiff could not re- 
cover: 1, Because the money was received by the defendant as 
a payment on the judgment he held against the plaintiff, and by 
the act of receiving it for this purpose, it became his own money, 
and that the plaintiff had his day in Court, when this payment 


could have been shown by him ; 2, because there was no suffi- 
cient privity between the parties, inasmuch as Beattie made the 


payment without the knowledge or consent of the plaintiff, and 
it was due to him if to any one. But his Honor being of opinion 
that the plaintiff having adopted the act which Beattie undertook to 
perform for him in making the payment, could sustain the action, 
and so instructed the jury. He further instructed them, that ifthe 
defendant failed to apply the sums paid him to the judgment 
against the plaintiff, and proceeded to collect the whole amount 
of said judgment, the plaintiff would have a right to recover the 

m so paid ; and that this suit was not instituted before the cause 
of action accrued. 

There was a verdict for the plaintiff, and from the judgment 
thereon rendered, the defendant appealed to the Supreme Court. 





J. Baxter, for the defendant. 
J. W. Woodfin, contra. 


Nasu, C.J. The plaintiff has brought his action premature- 
ly. Without entering into the question, whether under the cir- 
cumstances, an action could be maintained by him against the 
defendant, we are of opinion that at the time this suit was brought, 
there was no cause of action. The case is simply this: The 
plaintiff owed the defendant a sum of money amounting to forty 
dollars, for which he confessed a judgment: upon this judgment 
he paid the plaintiff, by the hands of one Beattie and another 
person, the sum of twenty-four dollars or thereabouts ; an execu- 
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tion issued on the judgment to collect the whole sum mentioned in 
it, and was levied on the land of the plaintiff on the 4th day of 
December, 1850 ; and having been returned to the County Court 
succeeding, a judgment condemning the land was rendered on the 
%h of December. ‘This action was commenced on the 3rd of De- 
cember—one day before the levy. On the sale of the land, the 
whole amount of the judgment was collected. The payments were 
made after the judgment was rendered by the magistrate, and 
were to be credited on it, but were not. At the time, then, when 
the attachment issued, what cause of action had arisen to the 
plaintiff? No time was specified within which the credits were 
to be entered by the defendant, and not until the sale of the land 
under the execution, and the collection of the whole amount 
specified in it, was there any breach of duty on the part of the 
defendant, or any over payment. If at the time of the sale, the 
defendant. had instructed the Sheriff, as it was his duty to have 
done, that the judgment was subject to be credited with the 
amount of the payments, and he was to collect only the balance 
due, certainly no cause of action could have arisen against him. 
The levy could give no such action ; for afier allowing the pay- 

ments, there was still due to the defendant, upon the judgment, 
upwards of sixteen dollars, and for this amount he had a right to 
levy and sell. Not until the defendant caused a sale of the land, 

for the collection of the whole amount called for in the execution, 

could a cause of action arise to the plaintiff for the recovery of the 
amount paid by him. Again, a constable cannot sell land under 
a Justice’s execution. He may make a levy, but the levy with 
the papers must be returned to the County Court, and that tribu- 

nal will not give a judgment condemning the land, until after 
five days’ notice to the defendant in the judgment. ‘This was no 

doubt done ; and the plaintiff might have appeared and shown 

to the Court, that since the judgment was obtained before the 

magistrate, he had made the payments claimed by him. He 

had, therefore, his day in Court, and did not choose to avail him- 

self of it, but commenced his action before even a levy was made. 


Per Curiam. Judgment reversed, and a venire de novo 
awarded. 
27 
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R. W. ALLISON ef al. ADMRS. vs. L. W. NORWOOD. 


It is the duty of the County Court, in binding out an apprentice, to select as master a 
person who will, in their judgment, faithfully discharge the duty which he assumes; 
and the relation of the master to the apprentice is one of personal trust and confidence. 
Hence, upon the death of the master, no right vests in his personal representative ; and 
hence also, the master cannot assign the apprentice or his services, because inconsist- 
ent with the nature of the trust, and against the policy of the law. Therefore where 
the consideration of a promissory note was such an assignment, it was held that the 


note was void. 
(The cases of Sharpe v. Farmer, 4 Dev. & Bat. 122; Goodhead v. Wells, 2 Dev. & 


Bat. 476; Overman v. Clemmons, ibid, 185; and Blythe v. Lovinggood, 2 Ire. 20, cited 
and approved. ) 


‘T'ais was an action of DEBT upon a promissory note of the 
defendant for two hundred dollars, due twelve months after date, 
and dated 4th October, 1838. Pleas—general issue—fraud— 
want of consideration in the note—consideration against the poli- 
cy of the law—statute of limitations. 

On the trial, before his Honor Judge Manty, at Mecklenburg, 
at Fall Term, 1851, a letter of the defendant, dated 11th No- 
vember, 1843, was exhibited, which promised to pay the note de- 
clared on in the next year. ‘There was no evidence of any re- 
newal of this promise until after the death of the plaintiff’s intes- 
and after the institution of this suit. When the sheriff serv- 
ed the writ upon the defendant, he said he would pay the debt, 
if the sheriff would take Alabama money, and if he would let 
him go, he would remit the money from Alabama as soon as he 
reached there, stating at the same time it was a just debt. It ap- 
peared that the defendant, soon after the date of the note, and 
before it fell due, removed to the State of Alabama, and had con- 
' tinued to reside there since. A deposition was then introduced on 
the part of the defendant; to show that the consideration of the 
note was an assignment of the unexpired time of the defendant’s 
service as an apprentice. This evidence was objected to by the 
plaintiff, on the ground that in said deposition was disclosed the 
fact that there was an instrument of writing setting forth the con- 
sideration of the note, and it was not competent to prove it except 
by that writing. The objection was overruled by his Honor, and 
the deposition read, excluding that portion relating to said writing. 
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It appears from the deposition, that the deponent, McKimble, a 
resident of Alabama, was, in North Carolina, apprenticed to the 
plaintiff’s intestate, to be taught the carpenter’s trade ; that at the 
date of the note sued on, he had eighteen months or two years to 
serve, and that he was by said intestate, for the amount of said 
note, assigned and transferred to the defendant, with whom he 
went to Alabama, and whom he served there the residue of his 
term of apprenticeship. And the defendant offered in evidence 
the record of Mecklenburg County Court showing the deed of 
indenture of said apprentice to the plaintiff’s intestate. 

His Honor was of opinion that there was no sufficient promise 
to relieve the note from the operation of the statute of limita- 
tions—that the Act of 1848-49 did not retroact, and was not 
therefore applicable ; and he was also of opinion that the consid- 
eration, supposing it to be proved, was against the policy of the 
law, and therefore illegal ; which opinion having been intimated 
to counsel, the plaintiff in deference thereto, submitted to a judg- 
ment of nonsuit, and appealed to the Supreme Court. 


Wilson, for the plaintiffs. 
Hutchinson, for the defendant. 


Barrie, J. There is one ground of objection to the plaintift, 8 
action which is fatal to it, and which renders it altogether unne- 
cessary for us to consider any other. The consideration for the 
note sued upon was the assignment by the plaintiff’s intestate to 
the defendant, of the apprentice Hugh McKimble. The facts of 
the assignment and the consideration forthe note are shown by 
the deposition of the apprentice himself, and being independent 
facts, may well be proved by that testimony, no matter what may 
have been the contents of the written instrument given by the in- 
testate to thedlefendant. We hold such consideration to be against 
the policy of the law, and, therefore, the note given upon it void. 
By the statute contained in the 5th chapter of the Revised Stat- 
utes, entitled ‘‘ An Act concerning apprentices,’ the several Coun- 
ty Courts in the State are empowered, and it is made their daty 
to bind out as apprentices, certain orphan and other children to 
‘some tradesman, merchant, mariner or other person approved 
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by the Court ’’—every such male child to be bound until he shall 
attain the age of twenty-one years, and every female until her 
age of eighteen years. The statute then goes on to prescribe the 
manner in which the bindmg shall be done, the reciprocal duties 
of the masters and apprentices, and their respective remedies for 
the violation of such duties. The object sought to be accomplish- 
ed by the statute is manifest, and it is one of the greatest impor- 
tance. It is no less than that the orphans shall be comfortably 
and suitably reared and educated during their miuority, and in 
the meantime be taught some useful trade or employment, in or- 
der that when. they become of age, they may be able to provide 
properly for themselves and their families, should they have any, 
and to perform the duties which may devolve upon them as indi- 
viduals and citizens. ‘To compensate the masters for what they 
are required to do for their apprentices, they are intrusted with 
certain powers over them, and are entitled to their services. The 
manner in which this relation is created, and the important objects 
which it has in view, show clearly that it is a personal trust. 
Indeed it was so decided in the case Goodbread v. Wells, 2 
Dev. & Bat. Rep. 476, where it was held that upon the death of 
the master, the relation necessarily ceased, and that, consequent- 
ly, the personal representation of the deceased had no interest in 
thé™pprentice. The law then will not itself make an assign- 
ment of the apprentice :—will it permit the master todoso? We 
cannot see how it can, without taking indirectly from the Justices 
of the County Courts the power which it expressly confers, of 
exercising their judgments in the selection of suitable and proper 
masters—such as they can approve. See Davis v. Coburn, 8 
Mass. Rep. 296. If, then, it be against law for a master to as- 
sign over to another person an apprentice who has been bound to 
him by the County Court, a contract, founded upon the consid- 
eration of such an assignment, must necessarily be illegal and 
void. Sharpe v. Furmer, 4 Dev. & Bat. Rep. 122; Blythe v. 
Lovinggood, 2 Ire. Rep. 20 ; Overman v. Clemmons, 2 Dev. & 
Bat. Rep. 185, and Davis v. Coburn, ubi supra. 

The plaintiff’s counsel has referred us to the case of Nickerson 
v. Howard, 19 Jobn. Rep. 113, which appears to be in opposi- 
tion to the above conclusion. In that case the defendant gave to 
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the plaintiff a promissory note a8 the price or consideration for 
the assignment of an apprentice to one E. at his request ; and it 
was held that, in an action on the note, the defendant could not 
set up as a defence, that the assignment was not valid—that its 
validity could only be questioned in a suit by E. to recover back 
the price on a failure of consideration, or in a suit or proceeding 
in behalf of the apprentice. ‘The Court seemed inclined to hold 
further that, although an indented apprentice is not assignable or 
transmissible, yet the assignment as between the old and the new 
master would be valid as a covenant for the services of the ap- 
prentice ; and if the apprentice continues to serve his new master, 
there would be no failure of the consideration of the assignment. 
Now if the non-assignability of an apprentice was based, like that 
of a bond at common law, upon an objection of a technical and 
not a substantial character, we might be disposed to agree with 
the case cited. But the objection in this State, however it may 
be in New York, is of the most substantial kind : it is an objec- 
tion against permitting the power of selecting and approving a fit 
person to have the charge of an apprentice, to be taken from the 
Justices holding the County Court, upon whom it is expressly 
conferred by statute, and given to an individual, even though that 
individual may be a mastep formerly appointed by such Justices. 
The policy of such a statute is too necessary for the scons. 
ment of the purposes it has in view, (and which are highly im- 
portant both to the apprentice and the State,) to permit it to be 
contravened by a contract made in violation of its provisions ; 
and we art gratified to find ourselves supported in upholding it by 
so respectable an authority as the Supreme Court of Massachu- 


setts. 


Per CurtaM. Judgment affirmed, 
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DOE ez dem. ELIZABETH C. RICHBURG rs. JOHN H. BARTLEY. 


Where forfeiture of a lease is incurred by nonpayment of rent, if the lessor receives from 
the lessee rent subsequently accruing, the forfeiture is thereby waived. 


EsEcTMENT, tried before Batty, Judge, at Madison, at Fall 
Term, 1852. The plaintiff offered in evidence a lease for the 
premises in question, executed by her to the defendant, demising 
the same for the term of ‘ five years, to wit, commencing with Ist 
day of January, 1850, and ending on Ist day of January, 1855,”’ 
and in which it was covenanted on the part of the defendant, to pay 
the plaintiff “‘ one hundred dollars per year, to be paid at the end 
of each year,”’ and after stipulating to make repairs and certain 
improvements on the premises, follows this clause : << It is further 
understood, that if the said Bartley shall fail to comply with the 
terms herein specified, or shall fail to make the annual payment 
when due, he shall be liable to an immediate removal.’’ 

The declaration was issued in October, 1851, and served on 
the defendant November 4th following. 

It was admitted that the defendant was in possession of the 
said; premises at the time the declaration was served ; and further 
adifited that he did not pay the rent at the end of the year 1850, 
as he had stipulated to do ; but it was in evidence that he paid to 
plaintiff the rent for 1850 in full, and for 1851, on the 28th Oc- 
tober, 1851—having during the latter year, made partial pay- 
ment thereof. The plaintiff also offered evidence tending to 
show that the defendant had not performed his covenants in res- 
pect to repairs and improvements, and counter evidence was of- 
fered by the defendant on this point, (but it is deemed unneces- 
sary to state the facts here, as the plaintiff’s counsel has not in 
this Court insisted on the same as creating a forfeiture of the de- 
fendant’s estate.) As to the first point, the defendant’s counsel 
in the Court below insisted that the plaintiff had not the legal ti- 
tle at the date of the demise in the declaration, that no entry was 
made by her, and no notice given to the defendant, and if the de- 
fendant was liable at all, it was only for u breach of covenant ; 
and further, that the payment of the rent in 1851, for the years 
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1850 and 1851, was a waiver of the trespass, and the plaintiff 
could not therefore maintain her action. By consent of patties, 
this question was reserved by his Honor, and there was a verdict 
against the.defendant ; and his Honor afterwards, on cop~' *-ra- 
tion of the point reserved, being of opinion against the pintiff, 
by agreement of the parties, set aside the verdict and entered a 
judgment of nonsuit, from which the plaintiff appealed to the 
Supreme Court. . 


J. W. Woodfin, for the plaintiff. 
Gaither, for the defendant. 


Battie, J. Whether it was necessary for the lessor of the 
plaintitf to enter upon the demised premises, or give notice to the 
defendant before bringing her action of ejectment, it is unneces- 
sary for us to decide ; for it is clear that the forfeiture of the lease 
by the nonpayment of the rent due for the year 1850, was waiy- 
ed by the subsequent acceptance by the lessor from the lessee, of 
that due for the year following. Arch. Land. and Ten. 97-100, 
(43 Law Lib. 108-111.) The declaration was issued on the 7th 
day of October, 1851, and served on the defendant the 4th of 
November following ; while, it is stated in the bill of exceptions, 
that the rent due for the year 1850, though not paid at the endof — 
the year, was afterwards paid in full ; and further, that the rent 
of 1851 was paid on the 28th October in that year. Now we do 
not attribute any effect to the reception by the lessor of the rent 
of 1850, because, after it became due, she had a right to receive 
it, whether the defendant was to continue her tenant or not ; but 
certainly, after receiving, during the year 1851, the rent or any 
part of it, which was to become due at the end of that year, she 
recognized the defendant as her tenant for that year ; and thereby 
waived the forfeiture incurred by the nonpayment of the rent of 
the preceding year. 

The counsel of the plaintiff’s lessor has not insisted in this 
Court that at the time when the action was commenced, there 
was any breach of covenant, other than the nonpayment of rent, 
for which she had a right to insist upon a forfeiture. It does not 
appear from the written contract between the. parties, that any 
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particular time, prior to the termination of the lease, was fixed 
upon for the lessee to complete the repairs ; and we cannot say 
that at the time when the suit was commenced, the lessor had a 
right to consider the lease as at an end, and to treat the defendant 
as a trespasser. The judgment must be affirmed. 


Per Curram. F Judgment affirmed. 


eo A, 





2 
THOMAS McBRIDE vs. CONSTANT GRAY, EX’R. OF GEO. GRAY. 


A vague admission of indebtedness, or a promise to pay an indefinite sum, will not repel 
the bar of the statute; er. gr., a declaration of defendant that he intended to pay 
plaintiff for his services, no sum being named and no account referred to, or other mat- 
ter by which the amount might be reduced to certainty. 

(The cases of Sherrod v. Bennet, 8 Ire. 309; Smith v. Leeper, 10 Ire. 86; Moore v. 
Hyman, 13 Ire. 272, and Shaw v. Allen, ante 52, cited and approved.) 


Assumpsir, commenced by warrant before a magistrate, in 
which the plaintiff declared upon a special contract and upon a 
quantum meruit for services rendered in keeping, taking care of, 
and boarding a helpless old negro woman that had once belonged 
to the father of Mrs. Gray, wife of the defendant’s testator.— 
Pleas—non assumpsit—statute of limitations. 

The only evidence offered on the trial to take the plaintiff’s 
case out of the statute of limitations, was that the defendant’s 
testator, a year before his death, and within less than three years 
before the bringing of the action, said that “he intended to pay 
Thomas (the plaintiff) for keeping the old woman, until he was 
satisfied.’’ ‘This declaration was testified to by two witnesses, 
one of whom stated that at the time he heard defendant’s testator 
say so, the plaintiff and he spoke also of $2 being then paid. 
His Honor, Judge Extis, before whom the case was tried, at 
Wilkes, at Fall Term, 1852, thought the evidence repelled the 
bar of the statute, and the jury accordingly found for the plain- 
tiff, and judgment having been rendered upon the verdict, the de- 
fendant appealed. 
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Boyden, for the defendant. 
Mitchell, for the plaintiff. 


Battie, J. The instruction given by his Honor to the jury 
that the facts proved amounted to a new promise and repelled the 
operation of the Statute of limitations is opposed by the principle 
declared by this Court in several recent cases, and cannot therefore 
be sustained. ‘The case of Sherrod v. Bennet, 8 Ire. Rep. 309, 
was an action of assumpsit upon a quantum meruit for work and 
labor done by the plaintiff as an overseer or manager of the testa- 
tor of the defendant. ‘The services were alleged to have been 
rendered for several years, but were barred by the Statute of limi- 
tations, unless the testator had acknowledged the debt, or prom- 
ised to pay it within three years before the commencement of the 
suit. ‘The testimony offered for that purpose was that of three 
witnesses, one of whom stated that the testator said to him “ that 
the plaintiff had lived with him a good long while, and he in- 
tended he should be paid for his services ;’’ a second stated that 
just before the plaintiff left the employment of the testator, the 
latter told the witness ‘< that the plaintiff ’s wages were not limited, 
and he intended to make him compensation at his, the testator’s 
death ;’’ and the third testified that the testator told him ‘ that the 
plaintiff had not been paid for his services, but he intended to 
pay him, and he hoped at the day of his death the plaintiff would 
be satisfied.’’ The Court held, after a review of the previous 
decisions in this State upon the subject, that the declarations of 
the testator were too vague and indefinite to amount to an express 
promise to pay the plaintiff’s claim, or to such an acknowledg- 
ment of it a3 would justify the inference of an implied promise to 
pay it. The declarations in this case are equally vague and in- 
definite, and there is no account rendered, asin Smith v. Leeper, 
10 Ire. Rep. 86, nor any thing else by which they can be made more 
definite and certain. ‘These declarations then, amount at most 
but to a promise to pay an indefinite sum, which is said in Moore 
v. Hyman, 13 Ire. Rep. 272 to be of ‘no force, and cannot be 
aided by the maxim, ‘id certum est quod certum reddi potest ;’ 
for that maxim only applies to cases where there is a reference to 
some paper, or where the thing can be made certain by compu- 
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tation or figures, or in some other infallible mode, not depending 
on the agreement of the parties, or the finding of arbitrators, or 
the finding of a jury.’’ See also Shaw v. Allen’s Executors, 
ante 58. 'The judgment must be reversed, and a venire de novo 
awarded. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 


EZEKIEL McCALL vs. GEO. CLAYTON. 


Articles were purchased for a manufacturing company, of which A. was the agent, who 
thereupon gave a due bill in this form: ‘*Due E. M. $78—val. rec’d. A. ag’t for 
the M. Co.’’—Held, that A. was not personally liable thereon. 

(The cases of Potis v. Lazarus, 2 Car. L. Repos. 83; Redmond v. Coffin, 2 Dev. Eq. 
441; Olive v. Diz, 1 Dev. & Bat. 158, cited and approved. ) 


assumpsiT upon the following instrument : 


“¢ Davidson’s River—Sept. 
$78. Due Ezekiel McCall, seventy-eight dollars for value re- 
ceived. 
(Signed) GEO. CLAYTON, Agt. for 
Davidson’s River Mr. Company.” 


Tue defendant pleaded mon assumpsit ; and on the trial be- 
fore his Honor Judge Extis, at Henderson, on the last Spring 
Circuit, it appeared that the articles of property for which the due 
bill was given were furnished by the plaintiff to Davidson’s River 
Manufacturing Company, and used by them ; but the plaintiff 
contended that the defendant had become personally liable, act- 
ing at the time as the agent of said Company. By consent of 
the parties, a verdict was returned for the plaintiff subject to the 
opinion of the Court upon the question of the plaintiff’s right to 
maintain the action ; and his Honor, upon consideration of said 
question reserved, being of opinion that the defendant was a 
stranger to the consideration, and simply the agent of the Compa- 
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ny, and as such not personally liable on the bill, set aside the ver- 
dict, and entered a judgment of nonsuit, from which the plaintiff 
appealed to the Supreme Court. 


J. Baxter, for the plaintiff. 
Bynum and N. W. Woodfin, for the defendant. 


Battie, J. The propriety of the judgment of nonsuit in this 
case is fully shown by the cases, among others, of Potts v. Laz- 
arus, 2 Car. L. Repos. 83; Redmond v. Coffin, 2 Dev. Eq. 
Rep. 441, and Oliver vy. Diz, 1 Dev. & Bat. Eq. Rep. 158. 
The acknowledgement of the debt due to the plaintiff by the de- 
fendant was not in his individual, but his representative capacity; 
and the law implies a promise to pay by his principal instead of 
himself. ‘The judgment is affirmed. 


Per Curiam. Judgment affirmed. 


JOHN M. MARTIN vs. GEO. W. HAYES. 


An assignment of a note, to enable the assignee to sue thereon, must be made by the 
payee, and must be for the whole, and not for a part only of the sum mentioned in the 
note. 


Tuts was an action of assumpsit, brought on the defendant’s 
assignment of a note under seal. The following are copies of 
the note and assignment :— 


‘¢ Due Newton & Hayes nine hundred arid thirty-seven dol- 
lars—six hundred and sixty-three dollars and seven cents to be 
paid to,J. M. Martin when called upon, and the balance to be 
paid to said Newton & Hayes for value received of them. Wit- 


ness my hand and seal, 5th July, 1851. 
(Signed) M. FAIN, [Seat.]”’ 


On the back of the said note is the following :— 
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“¢ For value received [ assign to John M. Martin six hundred 
and sixty-seven dollars and seven cents in this note, with the in- 
terest on that amount from 5th July, 1851. 

(Signed) G. W. HAYES.” 


Upon the pleas of general issue and no assignment to plain- 
tiff, the case was tried before his Honor, Judge Extis, at Chero- 
kee, on the last Spring Circuit. The plaintiff proved, and’ read 
in evidence, the bond and the assignment, and insisted on his 
right to recover the amount assigned to him. The defendant 
contended that before the plaintiff could recover there should be 
proof of a demand and nonpayment by Fain, and notice thereof 
to the defendant. His Honor instructed the jury that if they be- 
lieved the testimony, the plaintiff was entitled to recover. There 
was a verdict for thé plaintiff accordingly, and judgment having 
been rendered in pursuance thereof, the defendant appealed to 
the Supreme Court. 


J. Baxter, for the plaintiff. 
Gaither, for the defendant. 


Pearson, J. In the Court below, the defendant insisted that 
to fix him with liability, it was necessary for the plaintiff to prove 
a demand on Fain the obligor, and nonpayment by him. His 
Honor was of opinion that the defendant was liable without such 
proof. 

We are at a loss to see any ground on which the defendant was 
liable to pay the amount, even if such demand and nonpayment 
had been proven. He made no express promise to pay, and we 
are left to conjecture that his Honor was of opinion that a prom- 
ise to pay was implied by some principle of the “ law Merchant.”’ 

According to the ‘‘ law Merchant,’’ which is incorporated into 
the common law, a bill of exchange may be assigned by endorse- 
ment. This was an exception to the common law maxim, 
<¢ choses in action cannot be assigned,’’ and was forced upon the 
Courts as soon as England aspired to be a commercial nation. 
A consequence of the assignment was to make the endorser lia- 
ble for the amount of the bill, provided it was presented and due 
notice given of -its dishonor. The statute of Ann makes promis- 

















8 








AUGUST TERM, 1853. 425 





Martin v. Hayes. 





sory notes assignable in the same way, as inland bills of exchange 
were assignable according to the law Merchant ; and our statute 
makes notes under seal for the payment of money, assignable in 
the same way as inland bills of exchange and promissory notes. 

The effect of the assignment is to vest the legal interest in the 
assignee, and to give him the right to sue in his own name upon 
the bill, note or bond. As a matter of course, therefore, the as- 
signment must be of the whole bill, note or bond. An assign- 
ment by piece meal of a part to one man, and a part to another, 
is an idea unknown to the law Merchant, and wholly repugnant 
to every principle of law and of good sense. If the payee can 
assign $663.07 of a bill, note or bond to one man, and keep the 
balance himself, he may, on the same principle, divide it into 
smaller parts, and assign portions to fifty different men, all of 
whom would acquire a legal title, and have a separate cause of 
action for their respective parts ;—so, there might be fifty law 
suits for different parts of one note. This is against reason, and 
is, therefore, not law. 

The written statement made on the note by the defendant is 
not an assignment according to the law Merchant for another rea- 
son. An assignment can only be made by the payee, or the per- 
son having the legal title and right to sue. Newton & Hayes are 
the payees, and the defendant, in making the statement, does not 
profess to act for, or in the name of, the firm. 

As there has been no assignment, according to the law Mer- 
chant, and a liability to pay is implied only from the fact of an 
assignment, it follows that the defendant is not liable, and the 
plaintiff has no cause of action against him. ‘There is no ex- 
press promise or guaranty, and there is no ground upon which a 
liability, either absolute or qualified, can be made by implication. 

We are aware that there is a general impression among the 
people, that an assignment of any paper creates a qualified lia- 
bility, and it is evident from the ground taken by the defendant 
on the trial below, that he supposed his assignment, according to 
the law Merchant, imposed upon him a qualified liability, viz. 
upon due notice of demand and nonpayment. In this, unfortu- 
nately for the plaintiff, there was a mistake. ‘The common law, 
as distinguished from the law Merchant, required an ezpress guar: 
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anty.. The law Merchant implied a qualified liability from the 
fact of an assignment according to the custom of Merchants. 
What the plaintiff calls an assignment, among merchants has no 
legal effect, but is simply an entry or memorandum in writing. 


Per Curiam. Judgment reversed, and venire de novo 
awarded. 


STATE vs. WILLIAM MELTON, AND STATE vs. JESSE MELTON. 


A recognizance conditioned for the appearance of a party at one day, is not forfeited by 
his failure to appear at another day, to which the holding of the Court was changed 
by a law passed after the taking of the recognizance ; the law containing no provision 
that recognizances should be returned and parties appear on that day. Whether such 
a provision would have made any difference. Quere ? 

(The case of Winslow v. Anderson, 3 Dev. & Bat. 12, cited and approved. ) 


Tue defendants, William Melton and Jesse Melton were in- 
dicted for larceny in the Superior Court of Buncombe, and had 
respectively given their bonds in the usual form to appear and an- 
swer the said charge, at the Superior Court of said county, on 
the first Monday after the fourth Monday of March, 1853. At 
Spring Term, 1853, the indictment was tried and the defendants 
convicted ; who being thereupon called to answer the judgment 
of the Court, failed to appear. Mr. Solicitor Burton moved for 
judgment nisi against each of said defendants and their sureties 
for the sum of five hundred dollars, the penalty of their appear- 
ance bonds ; but his Honor, Judge Extis, before whom the mat- 
ter was moved, being of opinion that, as the Act of 1852 chang- 
ed the time of holding said Court to the second Monday instead 
of the first, the defendants had not forfeited their recognizances, 
and he accordingly refused to allow the motion ; and the Solicitor 
for the State appealed to the Supreme Court. 


Attorney General, for the State. 
J. W. Woodfin, for the defendants. 




























» 


KUGUST TERM, 1853. 427 





~ State v. the Meltons. 





BattLe, J. The bond executed by the defendants had a con- 
dition by which it was to be discharged, if the defendant, Melton, 
should appear at the next Superior Court of Law, to be held for 
the county of Buncombe on the first Monday after the fourth 
Monday of March, A. D. 1853, and not depart the Court with- 
out leave. 'The Act of 1852, ch. 44, sec. 2, changed the time of 
holding said Court to the second Monday after the fourth Monday 
of March, 1853 ; but contained no provision directing recogni- 
zances to be returned, and the parties to appear, at that time. 
The defendant Melton, however, did appear at the term then held, 
and was tried and convicted upon an indictment for petit larceny, 
but departed the Court without leave ; and upon being called to 
receive judgment, failed to answer. Was his bond forfeited by 
such failure? We think not, and that his Honor, therefore, pro- 
perly refused to permit the Solicitor for the State to have a judg- 
ment entered against him and his sureties, as for a forfeiture of 
his bond. The case of Winslow v. Anderson, 3 Dev. & Bat. 
Rep. 12, is a direct authority to show that an obligation entered 
into by a party, stipulating for his appearance at the term of a 
Court to be held on one week, is not broken by a failure to ap- 
pear at a term held on a different week, though the wrong time 
was inserted by mistake. The obligors, when called at a time 
when they had not stipulated to appear, might well say, non 
venimus in hoc fedus. Whether the case would have been dif- 
ferent, had the Act of 1852 above referred to, contained a clause 
making all recognizances returnable to the term as changed, and 
requiring the parties to appear at such term, it is unnecessary for 
us to decide. As it is, there is no error im the order from which 
the appeal was taken, and it must be affirmed. (?) ‘The case of 
the State against Jesse Melton et al., is similar in all respects to 
the above, and the order therein appealed must also be affirmed. 


Per Curiam. Judgment accordingly. 





? 
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Where a statute defines an offence, makes it indictable and prescribes the punishment, 
an indictment for it is wholly founded on this statute, although it contains a reference 
to a former statute, giving a penalty to a common informer, for the same act. 

Therefore, if the indictment concludes against the statutes, it is fatally defective, and 
judgment will be arrested after verdict. 

(The case of the State v. Sandy, 3 Ire. 570, cited and approved.) 


Tue defendant was indicted and tried before his Honor, Judge 
CALDWELL, at Catawba, at Fall Term, 1852, for the offence of 
buying and receiving from a slave ten pounds of Iron. The in- 
dictment concluded against the form of the statutes ; and, after 
conviction, the defendant’s counsel moved in arrest of judgment 
on account of this defect—insisting that there was but one statute 
subjecting the defendant to indictment. His Honor sustained the 
motion in arrest, and the Solicitor for the State appealed. 


Attorney General, for the State. 
No counsel for the defendant in this Court. 


Battie, J. It is too well settled in this State to be question- 
ed, that if an indictment conclude against the form of the stat- 
utes, when there is only one statute relating to the offence charg- 
ed, it is a fatal defect, for which the judgment must be arrested. 
State v. Sandy, 3 Ire. Rep. 570. The defect has been cured in 
England by the statute 7 Geo. 4, ch. 64, sec. 20 ; and it isa ques- 
tion for another department of the government, whether a similar 
provision ought not to be adopted here. 

The appeal in this case was taken, we presume, upon the sup- 
position that the offence charged was founded upon two statutes 
instead of one, to wit, the 34th chapter, section 75, of the Revis- 
ed Statutes, and the Act of 1848, ch. 36, sec. 1. 

It is true that the latter statute refers to the former, but is not in 
any respect indebted to it for the offence which it defines and 
makes indictable. It is complete in itself, both in defining the 
misdemeanor and prescribing the punishment ; and if the indict- 
ment were to set out the statute or statutes upon which it was 
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founded, instead of referring to it or them in general terms, it 
would clearly be unnecessary to set out any but the Act of 1848. 
This is decisive of the manner in which the indictment ought to 
conclude. 

It is hardly necessary to say that the reference in the latter part 
of the section of the Act of 1848, to the 75th section of the 34th 
chapter of the Revised Statutes, as to the forfeiture or penalty 
which is given to a common informer, and the manner in which 
it is to be recovered, cannot at all affect the form of the indict- 
ment. It is obviously a separate and distinct matter, which has 
nothing to do with the indictable offence, and cannot, therefore, 
influence the mode of proceeding upon it. ‘The motion in arrest 
of judgment was properly allowed, and must be affirmed. 


Per Curiam. Judgment affirmed. 


—_—_—_—_—__—_—_—_- — 
—_—————- 


THE TOWN COUNCIL OF LINCOLNTON vs. DAVID McCARTER. 


A town ordinance imposed a penalty upon any licensed retailer, who should on Sunday 
** open his shop where he retails for the purpose of selling,’’ &c.:—Held, that the cor- 
pus delicti under the ordinance is the selling, &c., and that no penalty was incurred 
by merely opening the shop for the purpose of selling. 


Tuts was an action of DEBT, commenced by warrant before a 
Justice of the Peace to recover from the defendant a penalty of 
twenty-five doMars, for violating an ordinance of the town Coun- 
cil of Lincolnton, as alleged by the plaintiff. 

On the trial, before his Honor Judge CaLpweE Lt, at Lincoln, 
on the last Spring Circuit, the plaintiff’s counsel produced a book 
containing the record of the proceedings of the said Council, in 
which was the following ordinance:—‘“ Ordered by the Town 
<¢ Council of Lincolnton, that any person having license to retail 
“ spirituous liquors by the small measure in the town of Lincoln- 
‘ton, who shall keep or open his shop where he retails for the 
‘< purpose of selling or giving away spirituous liquors to any per- 
‘¢ son or persons, except it be for medical purposes, shall, for each 
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‘and every offence of selling or giving spirituous liquors upon 
‘the Sabbath day, forfeit and pay a penalty therefor, the sum of 
‘¢ twenty-five dollars,’? &c. The warrant charged that the de- 
fendant owes to, and detains from the said town Council, &c., 
*¢ for having sold or given, or opened his shop for that purpose on 
the Sabbath day, to wit, on 13th June, 1852, at his shop where 
he retails spirituous liquors in Lincolnton, a quantity of spirituous 
liquor to E. J. Alexander, it not being for medical purposes,’’ &c. 
Among the witnesses introduced was Alerander, named in the 
warrant, who testified that after the publication of said ordinance, 
the defendant had never sold him any spirits on Sunday, neither 
had he given him any, nor opened his grocery to him, and he 
never knew of defendant’s violating the ordinance with regard to 
others. One Williamson swore that he had known the defend- 
ant, since the publication of the ordinance and before this suit was 
commenced, to sell spirituous liquor to one person on Sunday, and 
that the said Alexander got a part of it ; and he further stated, he 
knew that a person, by knocking at the door, might gain admission 
to the grocery on Sunday. 

The defendant insisted that the evidence, if believed, did not 
amount to a violation of the ordinance, and that he could not be 
convicted upon the said warrant. (Many points were made upon 
the trial below and in this Court, which as the case turned on one 

only in this Court, it is not deemed necessary to state here.) 

His Hunor, the presiding Judge, charged, among other things, 
that if the defendant had not sold spirituous liquor to E. J. Alex- 
ander on Sunday, he was not guilty on that part of the case ; but 
if they believed the testimony of Williamson, the. defendant was 
guilty under the other clause of the ordinance, for opening his 
grocery doors with a view of selling spirits, and they should find 
for the plaintiff. There was a verdiot for the plaintiff, and judg- 
ment having been rendered accordingly, the defendant appealed 
to the Supreme Court. 


Guion, for the defendant. 
Thompson, contra. 


Battie, J. The bill of exceptions filed by the defendant, 
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presents several distinct objections to the plaintiff’s right to recover, 
of which it is necessary to decide one only—that being clearly in fa- 
vor of the defendant, and entitling him to a venire de novo. The 
provisions of the ordinance, for the violation of which the warrant 
was sued out, seem to have been misapprehended by his Honor 
in the Court below. No penalty is given against a retailer of 
spirituous liquors in the town of Lincolnton, for merely keeping 
or opening his shop on the Sabbath day, for the purpose of sel- . 
ling or giving spirituous liquors to any person ; but it is given for 
each act of selling or giving such liquors on that day, for other 
than medical purposes. 'The defendant could not, then, be held 
to have violated the ordinance, until he had kept or opened his 
shop on the Sabbath day, and had sold to E.. J. Alexander a 
quantity of spirituous liquors, for other than medical purposes. 
The allegations of the warrant, which stands for the plaintiff’s 
declaration, (Duffy v. Averitt, 5 Ire. Rep. 455,) must be substan- 
tially proved ; but that they were not so as to the defendant’s sel- 
ling or giving a quantity of spirituous liquors to Mr. Alexander, 
was manifest, and was so stated by his Honor. He ought, then, 
to have instructed the jury that the plaintiffs had failed to estab- 
lish their case, and that the defendant was entitled to a verdict. 
Instead of doing this, he instructed them, that the defendant was 
guilty under another clause of the ordinance, when, by a proper 
construction of that clause, it appears not to have denounced 
against the defendant any penalty whatever. For this error there 
must be a venire de novo. 


Per Curiam. Judgment reversed, and a venire de nove 
awarded. 
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STATE vs. JOHN ZACHARY. 


In an indictment against a Justice of the Peace, for corruption in an act done in virtue of 
his office, it is not sufficient to charge that the act was done corruptly ; the facts must 
be set out in which the corruption consists. 

It is a misdemeanor in office, for a Justice of the Peace to sell or transfer a judgment ren- 
dered by himself or by any other Justice, if in his possession, virtute officii, the law 
making it his duty to keep and preserve such judgments. 

(The case of Cunningham v. Dilliard, 4 Dev, & Bat., 351, cited and approved.) 


Tne defendant was tried upon the following indictment :— 

‘¢ The jurors for the State upon their oath present, that on the 
4th day of October, 1845, John Zachary, late of the county of 
Macon, in the State of North Carolina, was one of the Justices of 
the Peace, in and for said county, and has continued to be such 
from the said 4th day of October, in the year aforesaid, up to the 
taking of this inquisition ; and the jurors aforesaid, upon their 
oath aforesaid, do further present, that the said John Zachary 
being a Justice of the Peace as aforesaid, on the said 4th day of 
October, 1845, with force and arms, in the county aforesaid, un- 
lawfully, wilfully, deceitfully and corruptly did give judgment as 
a Justice of the Peace as aforesaid, in favor of one Philip Gallispie, 
for twenty-two dollars, with interest from Ist. September, 1843, 
against one Baroh Norton, without the knowledge and consent of 
the said Philip Gallispie and Baroh Norton, and with the intent 
to injure and defraud the said Baroh Norton ; and that the said 
John Zachary, in furtherance of his said fraudulent intent, wick- 
edly, knowingly and corruptly bargained and sold the said false 
judgment for a valuable consideration, to one John Allman, with- 
out the knowledge and consent of the said Philip Gallispie, to the 
great damage of the said Baroh Norton, and against the peace 
and dignity of the State.”’ 

Upon the trial, before Extis, Judge, at Macon, on the last 
Spring Circuit, one Norton was introduced as a witness for the 
State, and stated that in 1845 he confessed a judgment before the 
defendant, an acting Magistrate for the county of Macon, for the 
sum of $——, in favor of Philip Gallispie, on a note which he 
had previously executed to said Gallispie, (a copy of which ac- 
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companies the case.) This judgment he paid off in 1849 to one 
Barnes, a constable ; and that afterwards, in 1850, one Allman 
applied to him for the payment of another judgment, purporting 
to have been confessed by the witness before the defendant on the 
same note, (a copy of which accompanies the case.) ‘That the 
said note was affixed to this judgment. He refused to pay it at 
first, but finally compromised the matter with Allman. That he 
_ never executed but one note to Gallispie, and did not confess this 
latter judgment. That the note was in the possession of the de- 
fendant when he confessed the first judgment. Gallispie testified 
that Norton had never, at any time, executed to him any note ex- 
cept the one in question ; that early in the year 1845, he placed 
the note in the hands of the defendant as a Justice of the Peace, 
and told him Norton would call and confess judgment on it ; and 
about eighteen months thereafter he called on the defendant for 
the judgment, who delivered it to him, and the note was left with 
the defendant ; that this judgment was handed to one Erwin, and 
finally passed to one Barnes, a constable, from whom the witness 
received the money in 1849. The witness never authorised the 
defendant to sign any other judgment, or to take any other pro- 
ceedings on the note than here stated. Erwin testified that Gal- 
lispie gave to him the first judgment about the time stated, and 
that he passed it to one McKinnice ; and McKinnice testified that 
after receiving it from Erwin, and a regular renewal of the same, 
and execution, he gave it to Barnes to collect for the plaintiff 
therein, Gallispie. Barnes testified that he received the first judg- 
ment from McKinnice, and the latter judgment rendered on it. 
That in 1849 he received from the defendant in the judgment, 
Norton, the full amount of said judgment and costs, for which he 
gave his receipt at the time. Allman testified that he found the 
latter judgment with the Gallispie note folded in it among his oth- 
er judgments and notes ; that he had no knowledge of the man- 
ner in which he came by it, or from whom he received it ; that 
he never had any dealings with defendant so far as he could re- 
collect ; and that he first made known to Norton the fact of his 
having said judgment about two years before the present trial. 
Two other witnesses testified that the signatures to both judgments 
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and the body of the instruments were in the handwriting of the 
defendant. 

_ "The defendant’s counsel insisted that there was no evidence to 
show a corrupt intent in rendering the second judgment ; but his 
Honor believing there was evidence showing such intent, charged 
the jury that if they believed the defendant rendered the second 
judgment without authority and without the knowledge of .Nor- 
ton, knowing at the time that he had previously rendered a judg- 
ment on the same note, and that he did this with’ the fraudulent — 
and corrupt design to injure said Norton, he would be guilty. 
There was a verdict of guilty accordingly, and after an ineffectual 
motion for a new trial, the defendant moved in arrest of judg- 
ment, which being overruled, and judgment rendered on the ver- 
dict, he appealed to the Supreme Court. 


N. W. Woodfin, for the defendant. 
Attorney General, for the State. 


Nasu, C. J. Every indictment must contain such a state- 
ment of facts as to enable the Court, before whom it is tried, to 
see that the law has been violated ; and when an evil intent, ac- 
companying an act, is necessary to constitute a crime, the intent 
must be alleged in the bill of indictment and proved. 6th East. 
474. ‘The defendant in this case is a Justice of the Peace, and 
he is prosecuted for corruption in the discharge of a judicial duty. 
The indictment charges that the defendant “‘ unlawfully, wilfully, 
<¢ deceitfully and corruptly, did give judgment as a Justice of the 
‘¢ Peace as aforesaid, in favor of one Philip Gallispie for $22, 
‘¢ with intent, &c., against one Baroh Norton, without the knowl- 
“¢ edge and consent of the said Gallispie and Baroh Norton, with 
‘intent to injure and defraud Baroh Norton.’’ It then alleges 
and states the manner in which this intent was carried out, to wit, 
‘¢ that he sold the said false judgment for a valuable considera- 
tion to one Johfi Allman, &c.’’ The charge, stripping it of its 
verbiage, is that the defendant gave the judgment complained of 
corruptly. It is not sufficient in an indictment against a Justice 
of the Peace for an act done in discharge of judicial duty, to al- 
lege that the act was corruptly done :—it must state in what the 
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corruption consisted. Accordingly, here the indictment charges 
that the judgment was given without the knowledge or consent of 
either Gallispie or Norton, and with an intent to defraud the lat- 
ter, and in pursuance of that intent, sold to one Allman. We 
are bound to presume, from the charge in the indictment, that 
there was a cause of action against the defendant Norton, and 
that a warrant had been duly issued and served upon him ; and 
that it was in the possession of this defendant, in his official char- 
acter. Otherwise he could give no judgment légally. Does the 
giving the judgment in the absence of the parties and without 
their knowledge, in itself, constitute corruption? Certainly not ; 
because it might have been in good faith, and if ‘so, an indict- 
ment cannot be supported. It is the conception, coupled with the 
act the law seeks to punish criminally. Cunningham v. Dillard, 
4 Dev. & Bat. 351. To further show the corrupt motive of the 
defendant, the indictment charges that he sold the judgment to 
one Allman for a valuable consideration. It is certainly a misde- 
meanor in office for a Justice of the Peace to sell or transfer a 
judgment, given by himself or any other magistrate. The law 
makes the magistrate who gives a judgment its custodian. He is 
bound officially to keep in his possession both the warrant and 
judgment, and the evidence of the debt—in other words, all these 
papers are in the custody of the law. It was proper, therefore, 
that such charge or statement should appear upon the face of the 
indictment, and in fact, it constituted the gist of the offence said 
to be perpetrated by the defendant ; and the State was bound to 
prove it. Upon the trial below, Allman was introduced as a wit- 
ness in behalf of the prosecution, and he swore that he found the 
judgment, with the note in it, among his other judgments and 
notes ; that he had no knowledge how he came by them, or from 
whom he received them ; and that he never had any dealings 
with the defendant so far as he could recollect. Allman being 
the only witness to prove this allegation of the indictment, there 
was in fact no evidence to go to the jury upon either allegation, 
and they ought to have been so instructed ; for whether they be- 
lieved Allman or not, the State was equally without evidence as 
to the alleged fact of the sale. 

It is but justice to the defendant to state that the papers accom- 












436 IN THE SUPREME COURT. 





State v. Langford. 





panying the case furnish some evidence that he intended no fraud 
in giving the second judgment, which is the one complained of. 
The two papers containing the warrant, judgment and execution 
are exactly alike, one being a copy of the other, and both directed 
to the same officer, William Lambert. 

His Honor below committed an error in submitting to the jury 
the question of a sale to Allman ; and for this error the judgment 
must be reversed, and a venire de novo awarded. 


Per Curiam, Judgment reversed, and a venire de novo 
e awarded. - 


STATE vs. GEORGE P. LANGFORD. 


The Supreme Court, in cases at Law, is strictly a Court of Errors, and therefore on ap- 
peal, can notice only matters of Law, appearing on the record proper, or a bill of ex- 
ceptions or statement in the nature thereof. 

On the trial of an indictment against a husband for the murder of his @ife, it is proper 
on the part of the State, to ask their daughter, a witness for the prosecution, whether 
her father and mother did not ‘‘ quarrel.” 

‘Where an exception shows or supposes a state of things inconsistent with the statement 
made up by the Judge, it must be disregarded, and the statement taken to be true. 

Where a record shows that the prisoner was brought to the bar in the custody of the 
sheriff, and then, setting out the drawing, &c. of the jury and their verdict, contains 
this entry, “the prisoner is remanded,” the presence of the prisoner during the 
whole trial appears with judicial certainty. 

(The cases of the State v. Gallimore, 7 Ire. 149; State v. Benton, 2 Dev. & Bat. 196; 
King v. King. 4 Dev. & Bat. 164; State v. Hunter, 1 Dev. 100; McNeill v. Massey, 
3 Hawks, 91; State v. Morris, 3 Hawks 388; and Paschal v. Williams, 4 Hawks, 


202; cited and approved.) 


Tue prisoner was indicted and tried before his Honor, Judge’ 
CatpwELL, at Lincolnton, on the last Spring Circuit, for the 
murder of his wife, alleged in the bill to have been committed by 
means of choking, suffocation and strangling. The following is 
the case sent to this Court as made out by the presiding Judge :— 

‘¢ On the trial, it was.alleged by the State that the parties had 
lived very unhappily together. On the part of the State the first 
witness introduced was a daughter of the prisoner and deceased. 
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The Solicitor for the State asked her, the first question propound- 
ed, whether her father and mother quarreled? and thereupon the 
counsel for the prisoner objected that the witness should be asked 
what they quarreled about ; and the Court remarked to the de- 
fendant’s counsel, they could cross-examine as to the cause of 
quarrel :—and the counsel for the prisoner excepted to the opin- 
ion of the Court. In the course of the examination, the said 
witness was examined as to the causes of quarrel between the pri- 
soner and his wife, and she stated, among other things, that her 
' mother was jealous of her father, that unkind feelings had exist- 
ed between them for thirteen years, insomuch that the parties did 
not eat at the same table. The counsel for the prisoner also ex- 
cepted to the charge of the Court to the jury, alleging that the 
Court was moved to charge that if the deceased even came to her 
death by the hands of the prisoner, if it were by breaking her 
neck, he could not be convicted upon this indictment, which 
charged that deceased came to her death by suffocation and 
strangling. It was so argued to the jury by the prisoner’s coun- 
sel, but the Court was not moved so to charge. The Court, 
however, did say to the jury, at the close of the charge, in ex- 
press terms, that they must be satisfied that the deceased came to 
her. death by suffocation and strangling, and that the prisoner was 
the perpetrator.”’ 

‘«¢ The counsel also excepted to the charge, because, as they al- 
leged, the testimony was only partially recited, and was misreci- 
ted—that the strong points against the prisoner were arrayed against 
him in an argumentative way, while those in his favor were omit- 
ted. ‘The prisoner did not introduce a single witness, but relied 
upon the State’s witnesses and their cross-examination, the ex- 
amination of all which occupied the greater part of two days ; 
and the Court in summing up did not state the testimony in de- 
tail, word for word, but did state the subtance of whut every wit- 
ness swore, and presented to the jury the bearing of the testimony 
on the points to which the witnesses were called ; and the Court 
also stated the view insisted on by the State, and the view insist- 
ed on by the prisoner’s counsel. No exceptions were taken dur- 
ing the charge or at the close of it, upon the subject matter of 
this exception, or any other taken‘to the charge. 
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‘<.In the next place, the counsel for the prisoner excepts to the 
charge of the Court, for that the testimony of Dr. Williams was 
misrecited. By defendant, it is alleged that Dr. Williams stated 
that he only attended upon a post mortem examination of the de- 
ceased, to ascertain whether the body was in a sound and healthy 
state at the time deceased came to her death ; that he opened her 
body and found the internal organs healthy ; that he opened her 
neck and found the windpipe compressed, and externally the im- 
pressions of a thumb and three fingers of a left hand ; that he 
concluded she had veen choked to death ; and did not think her 
neck was broken ; that he did not examine the neck bone, and 
did not recollect that he examined the back of the neck. Dr. 
Williams did not state that he only-went to the post mortem ex- 
amination to examine whether the body was in a sound and 
healthy state or not. He stated that he was called there to exam- 
ine the body-—that ht did examine it, and found the internal or- 
gans healthy—that he examined the neck bone in front, and, to 
enable him to do so, he cut away the jaw and the flesh, muscles, 


&c.—that he did not remove the flesh from the back of the neck— . 


and he stated in direct terms that the neck of the deceased had, 
not been broken, and he gave it as his decided opinion that de- 
ceased came to her death from suffocation and strangling ; and 
stated at some length the signs of violence on her throat. 

‘< In the next’place, the prisoner’s counsel excepts to the charge 
of the Court, for that the Court stated to the jury, that the pri- 
soner said he feared that the marks upon the legs of the deceased 
would come in judgment against him, and that he so stated be- 
fore her clothes were raised above her knees, and before he could 
have seen the marks, and in this connection, that the Court omit- 
ted to state one fact as sworn to by Harman and others, that there 
were scratches below her knees, which they saw before the rails 
were removed or her clothes raised. On this part of the case, it 
was proved that when the deceased was found, the body was in a 
sitting posture in the corner of a fence—that a rail was lying on 
her shoulders and against her neck—that rails were lying across 
her legs-—that the rails by pressing on her legs had made marks— 
that her clothes came down and covered one knee and covered 
the other leg below the knee—that above her knee and so up 
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there were scratches and marks as though made by finger nails or 
the sharp end of a piece of wood. None of the witnesses, as 
recollected by the Court, said any thing about scratches on her 
legs below the knees. ‘They spoke of marks from the pressure of 


- the rails on the flesh ; and it was also in evidence on this part of 


the case, that shortly after the body was found, and shortly after 
the prisoner came up to where it was, he expressed to witness his 
fears that he would be charged about those scratches, saying he 
did not understand them, and he so expressed himself before the 
rails were taken off the legs of the deceased, before her clothes 
were raised, and before her body was touched after found as 
aforesaid. And on this part of the case, it was also in evidence 
that after the body was removed, it was examined with a view to 
ascertain whether the deceased had been ravished ; and several of 
the witnesses testified that nothing of the kind had taken place. 
The Court stated to the jury, that according to the testimony, if 
believed, the prisoner did express his fears that the marks upon 
the thighs of the deceased would be brought up in judgment 
against him, and that he so expressed himself before the rails 
were removed from her legs or her clothes raised, and before the 
body had been touched, and recapitulated the substance of the 
testimony as herein stated. 

‘«¢ And the counsel for the prisoner also excepts to the charge 
of the Court, for that the Court charged that the prisoner had 
failed to call on any witness as to where he was between eight 
and nine o’clock of the morning of the murder, and that he 
should have done so, and that the Court also charged that the 
prisoner had told his daughter that he was -going to the machine 
pond to fix up some fencing that a mule had thrown down, and 
that the Court then remarked to the jury in an interrogating and 
emphatic manner—do you believe that it would have taken the 
prisoner two hours to fix up a fence that a mule could kick down? 
That the witness, Susan Langford, had stated that the prisoner 
was going down to see about, not to fix it—that in this connec- 
tion the Court omitted to state that the prisoner returned home a 
quarter before nine o’clock, and bad stated to his daughter, the 
said Susan, that the hogs in the pasture near the machine pond 
should be turned out, as there avas a great many acorns under the 
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oak trees outside. The testimony on this point of the case was, 
that the prisoner left home on Sunday morning, 10th September, 
1852, between six and seven, as deposed to by said Susan, and 
others of his children ; that. his wife the deceased, had gone the 
evening before to see her married daughter, with orders from the 
prisoner to return home early on Sunday morning—that when he 
left home between six and seven as aforesaid, he told his children 
that he was going to the machine pond to fix up a fence that had 
been thrown down by a mule, it being in an opposite direction 
from where the dead body was found—that he was absent untila 
quarter to nine o'clock of said morning, and when he returned he 
stated to the witness, Susan, that he had been all the time engag- 
ed in fixing up the fence at the head of the machine pond that 
had been thrown down by the mule. He also stated that there 
were a great many acorns under the trees, and he wanted to turn 
the hogs out upon them. Thhis is the testimony upon this part of 
the case, and the Court stated it to the jury substantially, without 
interrogatory or emphasis: and the Court did state to the jury 
what the prisoner said about the acorns and turning out the stock, 
and that he returned home a quarter to nine o’clock. Upon this 
part of the case it also appeared that the tracks of the prisoner 
were found, shortly after the murder, not far from the head of 
said machine pond, going in the direction of the spot where the 
dead body was found, and returning by a somewhat different 
route from said spot. That his tracks were so clearly identified, 
being so well known in the neighborhood, that his counsel admit- 
ted they were his tracks. The prisoner offered no evidence as to 
the fence being thrown down or put up, or any signs that it had 
been broken or mended, nor did he offer any evidence that his 
tracks were found or seen by any one at the. place to which, he 
said he went to fix up the fence. And it also appeared in evi- 
dence, that on Saturday evening, the day before the murder was 
committed, the prisoner left home shortly after his wife, who, as 
before stated, had gone to see her married daughter ; that on said 
evening he was at the house of a Mrs. Polly Gamble, with whom 
he had been living in a state of adultery for three years ; that he 
told her his wife had gone to see her daughter that evening—that 
he had ordered her to come home early next morning, and that 
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he would waylay the road and murder her, and if she did not 
| see him by 8 0’clock next morning, she might know that it was 
J * done—and also said, ‘‘don’t you see it in my countenance?’’ 
And further said, ‘‘ now Polly, death before acknowledgement.”’ 
And it also appeared that the prisoner, on two or three occasions, 
had incited the said Mrs. Gamble to kill his wife—that at one 
time he offered her fifty dollars—that he had also incited a negro 
in thgneighborhood. And it also appeared that the body was 
found some fifty or a hundred yards from the road the deceased 
would pass in returning home—that she left her daughter about 
8 o’clock Sunday morning, and that the screams of a female 
voice were heard in the direction where the body was found a little 
after 8 o’clock. The Court told the jury that the tracks of the 
prisoner had been found going towards the spot where the dead 
body was found—that he had offered no evidence that the fence 
at the head of the pond had the appearance of having been bro- 
ken or repaired—that he had offered no evidence that his tracks 
were found or seen at the place to which he said he went to mend 
or put up the fence, though they were well known in the neigh- 
borhood, according to the testimouy. ‘The Court also told the 
jury that the prisoner had said that -he had been at the fence re- 
pairing it that morning—that when his declaratiuns were called 
for by the State the jury were bound to weigh what he said in his 
favor, but not bound to believe all he said. The Court did not 
charge the jury that the prisoner ought to have called witnesses, 
or ought to have proved that he was at the fence, or that it had 
been broken or repaired ; nor did the Court charge that he ought 
to have proved that his tracks were seen or found at the said fence. 
The Court only told the jury that the prisoner had offered no evi- 
dence touching these points.”’ 

The jury found a verdict of guilty ; and after an ineffectual 
motion for a new trial, and judgment rendered on the verdict, the 
prisoner appealed to the Supreme Court. 








Guion, for the prisoner. 
Attorney General, for the State. 


Nasu, C. J. The Court has examined, with great care, the 
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bill of exceptions filed in this case, and also the record, properly 
so called, anxiously desirous to discharge their duty, both to the 
State and to the prisoner? Much matter not pertinent to the case | 
was thrown into the argument here. We listened to it patiently 
and respectfully, willing that the prisoner should have the benefit 
of every suggestion which could legitimately be taken into con- 
sideration by us. 

This Court is strictly a Court of Error, and can only f®view 
matters of law. We cannot, therefore, in forming our judgment, 
go out of the record. ‘To that we are strictly confined. In the 
case of the State v. Godwin, 5 Ire. 401, after a conviction of 
murder, a motion was made for a new trial upon the ground that 
the constable, who had charge of the jury, upon their retirement 
to make up their verdict, left the jury for an hour and a half ; 
and affidavits were laid before the Superior Court and were sent 
to the Supreme Court. The latter tribunal refused to look into 

. them, upon the ground they were confined to the record ; and 
in the case of the State v. Gallimore, 7 Ire. 147, it is ruled that 
every appeal to this Court consists of the record of the case be- 
low and of the statement, which is in the nature of a bill of ex- 
ceptions. It has therefore long been considered the law of this 
Court, that only those points which were ruled below and pre- 
sented in the bill of exceptions can be heard here, unless they 
appear upon the record proper. A due attention fo this rule would 
save much time, and show that we cannot be governed or influ- 
enced by the ore ¢enus incidents of the trial. In law, the excep- 
tions of the party aggrieved must appear upon the bill of excep- 
tions, because he is the objector. ‘The statement in this case con- 
tains the exceptions of the prisoner. The first is, that the prose- 
cuting officer asked a witness, the daughter of the prisoner, wheth- 
er her father anf mother did not quarrel? The counsel for the 
prisoner objected to the question, insisting that the witness should 
be asked what they quarreled about. The Court observed that 
they could cross-examine as to the cause of the quarrel. In this 
there was no error in law. ‘The question on the part of the State 
was to show the terms upon which the prisoner and his wife lived, 

’ and it was proper that the explanation of the cause of their quar- ‘ 
reling should come from the prisoner—the object of a cross-exam- 
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ination being to bring out every thing calculated to explain that 


& which is given in chief. But the counsel in his argument here 


insisted that the Judge below misunderstood his meaning, and as- 
sumed that he intended to admit that they did quarrel, and that 
he only asked to know what they quarreled about ; whereas he 
meant that the witness should state what was said by the parties, 
that the jury might decide whether what passed amounted toa 
quarrel or not. In giving the prisoner the benefit of this construc- 
tion, we are of opinion there was no error, because the word 
quarrel is a common English word, with a meaning as well known 
as fighting, and it is certainly as competent for a witness to be 
asked if two men upon a particular occasion fought, and what 
they fought about. 

The second exception that the Court was required to instruct 
the jury that if the deceased did come to her death by the hands 
of the prisoner, if it were by breaking her neck, he could not be 
convicted upon this indictment, which charged she came to her 
death by suffocation or strangling. ‘The case states that it was so 
argued by the counsel to the jury, but that the Court was not ask- 
ed so to charge, but did charge that the jury must be satisfied be- 
yond a reasonable doubt that the deceased came to her death by 
strangling or suffocation. ‘The Court could not charge as requir- 
ed, for the reason that there was no testimony that the’neck was 
broken, and a Judge is never bound to charge upon a hypotheti- 
cal case. State v. Benton, 2 Dev. & Bat. 196. 

The fourth exception agrees in substance with the statement of 
of the case. It admits that Dr. Williams stated that from his ex- 
amination he was of opinion the neck was not broken, and the 
case states that he swore positively it was not broken. 

The third, fifth and sixth exceptions stand upon the same 
ground, and if sustained, would certainly entitle the prisoner to 
a venire de novo. But they are all negatived by the statement of 
the case. The only difficulty presented to us as to these excep- 
tions is the manner in which they are presented. Where excep- 
tions are taken to the manner in which the Court has put the 
case before the jury, either upon a point of law or upon the facts, 
the Judge must necessarily be at liberty to state what he did rule, 
and how he did charge. Justice to all parties requires this : oth- 








444 IN THE SUPREME COURT. 





State v. Langford. 





erwise the. case would always be at the mercy of the-excepting 
party. ‘The statement which accompanies every appeal ina case 
at law, is not strictly a bill of exceptions, but is considered in the 
nature of one, so much so that we are not at liberty to look out 
of, it, or consider any exception not taken below, and stated in it, 
King v. King, 4 Dev. & Bat. 164; State v. Hunter, 1 Dev. 
100 ; State v. Gallimore, 7 Ire. 147. In the case here the 
Judge has made.a statement of the evidence ag it applied to each 
exception, and the manner in which he placed it before the jury. 
In each respect it essentially differs from the facts as alleged in.the 
exceptions third, fifth and sixth. By which shall we be govern- 
ed? Certainly by the statement made by the presiding officer, 
whose duty it is to give a full and fair statement of all that relates 
to the exceptions, while it is the duty of the excepting counsel to 
except only to so much of the matter as will subserve his client’s 
case. ‘Taking this principle as our guide, the charge below was 
in no particular that we can discover, in violation of the duty as 
a Judge, as required by the Act of 1796—which requires him to 
state the facts in a full and correct manner. But in doing this he 
is not confined to the words of the witness, but may state all the 
attendant circumstancess as they appeared in evidence, and show 
wherein they are contradictory, and how reconcilable, and draw 
the attention of the jury to the reasonable inferences that are to be 
drawn from them. It is only where the exhibition of the testi- 
mony is partial and unfair, that the party has a right to complain ; 
and unless such clearly appears to the Court, it cannot interfere. 
McNeill v. Massey, 3 Hawks 91; State v. Morris, Ib. 388 ; 
Paschall vy. Williams, 4 Hawks 202. 

We cannot perceive in the case any error committed by the 
presiding Judge, calling upon the Court to disturb the verdict of 
the jury. 

A motion is also submitted in arrest of judgment. The reason 
assigned is insufficient. From the record it appears that the pri- 
soner was at the bar during the selection of the jury.: for it shows 
at the commencement of the trial, that the prisoner being brought 
to the bar in the ‘‘ custody of the sheriff’’ &c.; after this is the 
drawing of the jury ; and the jury in their verdict say that they 
find the prisoner at the-bar &c., and after it is this entry : <<‘ the 
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prisoner is thereupon remanded to jail.’’? It thus manifestly ‘ap- 
pears that the prisoner was present at the bar when the jury was 
drawn; and during the whole time of the trial. The entry, after he 
was brought into Court— it is therefore ordered that he be again 
committed to: his custody ’’—that is, the custody of the sheriff, 
cannot alter the record as to his actual presence. Such,an order 
was right and proper, to make the sheriff responsible for his per- 
son, sO as to prevent an escape, and supercede the necessity for a 
fresh order to that effect every time the Court should take a re- 
cess, which often occurs on the trial of a capital case. It is true 
the prisoner was in the custody of the law, and the Court hada 
right to so. order as that he should be forthcoming to hear his ver- 
dict and the judgment. 

We are unable, upon examination of the whole case, to per 
ceive any error in the charge of the Judge to the jury ; and the 
reason in arrest of judgment is not valid. And this opinion will 
be certified to the Superior Court of Lincoln that they may pro- 
ceed according to law. 


Per Curiam. Judgment affirmed. 


_R. B. SMITH, TRUSTEE, &c. vs. JESSE CHITWOOD. 


A. made an assignment by deed of certain slaves to B., upon trust to sell and pay certain 
debts, and by the deed A. was to retain possession, but not to sell without the consent 
of B., and upon payment of all the debts by A. the assignment to be void. A. gave 
notice to B. of his intention to sell one of the slaves, to which B. declared neither his 
consent nor disagreement, and afterwards A. sold in the absence of B :—Held, that the 
sale passed no title as against B., though it might have been otherwise, had B. been 
present. 

After the sale, an endorsement was entered upon the deed of the payment of the last 
debt secured thereby :— Held, that this was no evidence to support the sale. 

(The cases of Lentz v. Chambers, 5 Ire. 587; West v. Tilghman, 9 Ire. 163; and Bird 
v. Benton, 2 Dev. 179, cited and approved. ) 


Tus was an action of TRovER for three slaves—Plea—not 
guilty—tried before his Honor, Judge Extis, at Spring Term, 
1853, of Lincoln Superior Court of Law, to which county the 
case had been:removed from Cleveland-county. 

29 
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Upon the trial, the plaintiff exhibited in evidence’a deed of 
trust executed 12th March, 1849, for the’ slaves in controversy, 
from one Weathers, for the purpose of securing certain debts 
therein named ; and he then proved a conversion by defendant 
on 15th February. 
The defendant exhibited in evidence, and claimed title under 
a bill of sale from said Weathers to himself for the said slaves, 
dated 4th June, 1849, acknowledging as a consideration the sum 
of $700. And his Honor being of opinion that this bill of sale 
did not convey title to the defendant, as against that of the plain- 
tiff derived from said deed of trust, the defendant then proposed 
to show a sale and actual delivery of the slaves by Weathers as the 
agent of the pleintiff. For which purpose said Weathers was 
called as a witness, and testified that after he had agreed with the 
defendant for the purchase money of the slaves, he told him that 
he could not convey title to them without the consent of the 
plaintiff, and for the purpose of obtaining his consent, they went 
together to the plaintiff ; that he spoke to the plaintiff on the sub- 
ject of selling the slaves to the defendant, when he, the plaintiff, 
said that he (Weathers) might do as he pleased about the matter, 
and that he (the plaintiff) ‘had accepted the deed of trust,’’ or 
that ‘‘ it was of no account ’’—the witness was not positive which 
expression he used. ‘The witness and the defendant then went 
off, when the bill of sale referred to, was executed. 
The defendant contended that the clause in the deed of trust, 
toywit, ‘‘ that it isagreed between the parties, d&c., that the said 
Weathers shall keep the said negroes in his possession, but in no 
wise trade and sell any of them, without the consent of the said 
R. B. Smith,’ constituted Weathers the agent-of Smith to sell 
the slaves; and further, that the plaintiff knew the design of 
Weathers, and did not object ; and that this was such an approval 
as to make the act his own. And the defendant contended fur- 
ther, that as Weathers had sold other slaves conveyed by his said 
deed of trust to one Ellis, (which fact was proved,) this was evi- 
‘dence of a general agency to sell under the trust; and certain 
payments which were endorsed on the trust, were also relied up- 
on as evidence for the same purpose. 

It was also argued by the defendant’s counsel; that according 
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to the terms of the deed of trust, to wit, “‘ that if at any time the 
said Weathers shall pay off and discharge the aforesaid debts &c. , 
then this indenture shall be void,’? Weathers, after paying off 
the debts specified therein, had a right to sell in his own name, 
and the endorsement of a payment by the plaintiff as trusteeto 
Weathers, of a sum of money received from a sale of property 
mentioned therein, (and the same appeared on the trust,) was evi- 
dence of such discharge of ail the debits named in the trust, as 
Weaihers was to be last paid. Upon this point the plaintiff offer- 
ed evidence—two of the original notes of Weathers named in the 
trust cancelled—of a part of debts having been paid by one of the 
sureties therein. 

His Honor charged the jury that the bill of sale offered by the 
defendant from Weathers passed no title to the slaves ; for, with- 
out expressing any opinion as to the effect of that part of the deed 
of trust, which rendered the instrument void, when Weathers 
should pay all the debts mentioned in it, to transfer a title to him 
without a reconveyance, it was sufficient for the purposes of this 
case, to say that there was no evidence of a payment of all the 
debts mentioned in the deed of trust by Weathers—that the en- 
dorsement on the deed, of a payment to Weathers by the trustee, 
was no such evidence. 

His Honor further charged there was no evidence of a sale and 
actual delivery by Weathers as the agent of the plaintiff. And 
that the conversation testified to by Weathers, furnished no infer- 
ence of any such agency conferred by the plaintiff on Weathers 
to sell the slaves for him, but rather amounted to a disclaimer of 
title. ‘That there was no clause in the deed of trust appointing 
Weathers an agent to sell ; but the one relied on forbid his doing 
so, unless the plaintiff should consent thereto—leaving the plain- 
tiff at liberty to appoint him or not as he might think proper. 
That the fact of Weathers having sold other negroes, named in 
the trust, to another person, was no evidence of an agency to 
sell the slaves in controversy ; and though the plaintiff knew that 
Weathers intended to sell to the defendant, and knew of the sale 
when it was made, and did not object, yet his knowledge would 
not have the effect to divest him of the title to the slaves: And 
that upon the-evidence the plaintiff was entitled to recover. 
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There was a verdict accordingly for the plaintiff, and from-the 
judgment rendered thereon, the defendant appealed to the Su- 
preme Court. 


Craige, Bynum and Shipp, for the defendant. 
Guion and Lander, for the plaintiff. 


Battie, J. We approve of the decision of his Honor in the 
Court below upon all the questions raised by the defendant’s ob- 
jections to the plaintiff’s recovery ; and very much for the reasons 
assigned by him. ‘The only means by which the defendant could 
resist the title acquired by the plaintiff under the deed in trust, 
were to show that Weathers, the grantor in that deed, had acted 
as the plaintiff’s agent in making the sale to him, or that the le- 
gal title to the slaves in question had revested in the said grantor, 
by the payment of all the debts mentioned in the deed in trust at 
the time the sale was made. None of the circumstances relied 
upon by the defendant to show the agency of Weathers, were suf- 
ficient to be left to the jury for that purpose, and the entry en- 
dorsed by the plaintiff on the deed in trust adverted to, for the 
purpose of proving that the debts therein had been fully paid, was 
made after the sale by Weathers to the defendant. It did not, 
therefore, of itself, afford any evidence that the said debts had, at 
the time of such sale, been fully paid off and discharged ; and 
the other circumstances of the case rather repelled than supported 
such an inference. But it is contended by the defendant’s coun- 
sel, that the plaintiff knew of the design of Weathers to sell the 
slaves and did not object, and that this was such an approval as 
to make the act his own; and for this proposition the case of 
Lentz v. Chambers, 5 Ire. Rep. 587, is cited and relied upon. , 
Had not the plaintiff expressly declined to give Weathers authori- 
ty to sell the slaves, and had he been present at the sale, there 
might be much force in the argument; but we cannot infer an 
agency from the circumstances deposed to by Weathers, and the 
absence of the plaintiff at the time of the sale prevents the appli- 
cability of the principle established by the cases of Byrd v. Ben- 
ton, 2 Dev. Rep. 179, and Lentz v. Chambers, above referred 
to. Besides this, the case of West v. Tilghman, 9 Ire. Rep. 
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163, is a direct authority to show that his title to, the slaves was 
not divested by what occurred between him and Weathers. 


Per CurraM. Judgment affirmed. 


——————— 


JOSEPH Y. BRYSON vs. CHARLES SLAGLE, et al. 


If two grants lap, and while neither grantee is settled upon the lapped part, the junior 
enter upon the lappage and clear, enclose and cultivate a field upon it for seven years, 
he will acquire a title toit. But if, at the time he encloses his field, it be with the 
permission of the elder grantee, upon his agreeing to set his fence back whenever it 
appears by a survey that it is over the line of the older grant, his possession of the 
field will not prevent the elder grantee, or one claiming under him, from having his 
lines run according to the calls of his grant. 

An agreement made by a junior grantee, in relation to his possession of a part of his 
land covered by an older grant, with the widow of the elder grantee whocontinued in 
possession after the death of her husband, is evidence that she had an interest in the 
land, and had, therefore, the right to make the agreement: and at all events, the junior 
grantee, and those claiming under him, are estopped from calling that matter in ques- 
tion. 


‘Tuts was a proceeding by the plaintitf to have his land proces- 
sioned according to the provisions of the 91st ch. of the Revised 
Statutes, as follows :—At March Term, 1849, of the County 
Court of Henderson, George Orr, the processioner of that coun- 
ty, made a report, wherein he stated, that at the instance of the 
plaintiff he proceeded, on the 13th day of January, to procession 
the lands of the plaintiff, (it appearing that due notice had been 
given to the adjoining proprietors) as follows, to wit: Beginning 
at a post oak on the side of a hill on the west side of French 
Broad river, as.called for in the grant bearing date the 6th day, of 
December, 1799, No. 740, and granted to James Bryson & 
John Davis, and runs west eighty poles toa stake, (the old corner 
black oak not found,) thence north thirty poles to a stake, thence 
west one hundred and forty poles to a stake, thence south, intend- 
ing to run to a white oak as called for in the grant, and claimed 
by said plaintiff as being the corner, one hundred aud thirty-six 
poles. At the point D. Charles Slagle, the guardian of the mi- 
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nor heirs of Isaac Ledbetter, deceased, forbade him’ to ‘proceed 
further in running and marking the said line, claiming under a 
grant from the State to Samuel King, bearing date the 17th De- 
cember, 1799, and by possession with known boundaries under 
said title, of the part marked A., and by actual possession under 
the same title of the part marked B., all which is shown in the 
annexed plat, whereupon he desisted. The report further set 
forth that the plaintiff claimed title under the grant above men- 
tioned to James Bryson & John Davis, a conveyance from said 
Bryson & Davis to William Bryson, sen., and under the will of 
the said William Bryson, and regular conveyances from his devi- 
sees, and under known and visible boundaries from the date of 
the grant, to the part designated by the letter A.; and to the part 
designated by the letter B. by virtue of an agreement with Isaac 
Ledbetter, the ancestor of the infant defendants, that if the fence 
was not on the line, it should be removed at any time to the pro- 
per place. Annexed to the report as a part thereof, was the follow- 


ing plat : 
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This report was confirmed by the Court, and thereupon five per- 
sons were appointed commissioners to settle the said disputed line 
or lines, who, together with the said processioner, made their re- 
ports tothe Court at the following June Term, in which they set 
forth in full what they had done, of which it is only necessary to 
estate that they decided that the plaintiff was entitled to have his 
south line run to the white oak and his other lines so run as to 
include the part marked A., but to exclude the part marked B., 
which was within the enclosed field of the defendants. The tes- 
timony of one witness only was set out in the report, which was, 
that at the time Ledbetter enclosed the field, it was agreed be 
tween him and Elizabeth Bryson (who was the widow of Wil- 
liam Bryson, and who continued in possession of the land until 
her death,) that he might put his fence there, with the undestand- 
ing that whenever it appeared by a survey that the fence was 
over the Bryson line, he would set it back. 'To these reports the 
defendants excepted ; first, because they were not sufficiently’ cer- 
tain and specific ; secondly, because the commissioners rejected 
and refused to hear and consider competent evidence material for 
the defendants to establish their title to the locus in quo ; thirdly, 
because they disregarded a continued adverse possession of more 
than seven years of the locus in quo by the defendants, under 
color of title, and under known and visible boundaries. 

The exceptions were all overruled, and a judgment given for 
the plaintiff, from which the defendants appealed to the Superior 
Court, in which, at Spring Term, 1852, before his Honor Judge 
Man y, the judgfnent of the County Court was affirmed, and 
the defendants appealed to the Supreme-Court. 


J. Bazter, for the defendants. 
N. W. Woodfin, for the plaintiff. 


Pearson, J. Had the defendants a right to stop the plaintiff, 
when, in running the South line, they came to the line of the 
grant under which the defendants claimed? Or had the plaintiff a 
right to cross that line and go on™to the white oak, which was a 
comer of the grant under which he claimed? The plaintiff’s 
grant is dated on the 6th, and the defendanjg’ on the 17th De- 
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cember, 1799, _The grants lap, ‘The defendants insist that their 
title to the lappage has ripened and become the better title, by 
reason of an adverse possession for more than seven years ; and 
they prove that their ancestor, Isaac Ledbetter, enclosed a field 
within the lappage, and cultivated it for more than seven years, 
and insist that the possession of this part gave possession of thes 
whole, inasmuch as the plaintiff had no possession within the 
lappage. 

_ The position of the defendants is sustained by a well settled 
rule of law, and the only question is, does the proof offered by 
the plaintiff prevent the application of this rule, by showing that 
Ledbetter had no possession outside of his fence, or that his pos- 
session was not adverse? A witness called by the plaintiff testi- 
fied that at the time Ledbetter enclosed the field, it was agreed 
between him and Elizabeth Bryson, the widow of William Bry- 
son, under whom the plaintiff claims, that he might put his 
Sence there, with the understanding that whenever it appeared by 
a survey that the fence was over the Bryson line, he would set it 
back. 

The field enclosed by the fence was in the south-east part of 
the Bryson grant; the white oak is the southwest corner. So, 
admitting that the defendants had acquired the title by adverse 
possession under color, of the land enclosed by the fence, it re- 
mains a question whether they had acquired title to all the lands 
within the lappage, outside of the fence. The commissioners 
were of opinion that the defendants had acquired title to the land 
enclosed by the fence, and after going to thebohite oak, ran the 
plaintiff’s line so as to exclude the field. With this decision the 
defendants have no right to complain ; for it might have been 
urged with much force on. the part of the plaintiff, that the pos- 
session of the field was not adverse, by reason of the agreement 
in regard to the location of the fence, which screened the ances- 
tor of the defendants from any liability to an action, either of 
trespass or ejectinent, until the Bryson line was ascertained by a 
survey, and put him on the footing of one who enters and holds 
by the consent of the owner, is termed a tenant at will, as 
distinguished from a trespasser, not liable to an action until the 
relation is put an egg to, and consequently not at liberty to set up 
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his possession.as adverse. It would be monstrous if one who en- 
ters by my consent could, after being permitted to continue-in 
possession more than seven years, turn upon me, and say “ [ 
have now the better title by reason of my possession, and will 
disregard the agreement under which you permitted me to take 
possession.”’ 

As the commissioners have allowed the defendants the benefit 
of the possession, so as to give them the field, and the plaintiff 
does not complain, yet we will not put our decision upon that 
point, because obviously, the plaintiff had a right to run to the 
white oak, either upon the ground that the possession of the field 
was not adverse by reason of the agreement, or upon the ground 
that by the terms of the agreement, Ledbetter, the ancestor of the 
defendants, disclaimed all right to any land outside of his fence, 
the legal effect of the agreement being, Ledbetter sets up no claim 
outside of his fence, but thinks that he has a right to put the fence 
at a certain place ; to which Elizabeth Bryson consents, with the 
express understanding that Ledbetter would set back his fence, 
whenever it appears by a survey that it is over the line of the 
Bryson grant. 

We are of opinion with the Judge below, that supposing the 
defendants to have acquired title to the land enclosed by the fence, 
the agreement certainly rebutted the idea of any possession by 
construction outside of the fence. Consequently the plaintiff had 
a right to cross the line of the defendants’ grant, and go to the 
white oak, and the defendants had no right to stop the proces- 
sioner at the line of their grant—which is the matter in contro- 
versy :— 

Our difficulty in coming to a conclusion, grew out of the fact 
that it did not appear affirmatively that Elizabeth Bryson, who 
made the agreement in reference to the fence, had an estate in 
the land, by which she was authorised to make the agreement. 
She was the widow of William Bryson who was the owner of 
the land, and she continued to live upon it for many years after 
his death, and up to the time of her own death. This, we think, 
is affirmative evidence of the fact that she had a life estate, either 
under her husband’s will or as dower. But we are of opinion 
that Ledbetter, the defendants’ ancestor, having made the agree- 
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ment with her.as the owner of the estate, or at all events as-one 
having a right to act for the owner, those claiming under, Ledbetter 
are estopped, and cannot even call that matter in question. 

The exception that the commissioners rejected competent evi- 
dence offered by the defendants is not presented, because it is not 
stated what the evidence was. So, this Court has no means of 
deciding upon its competency or materiality. The judgment be- 
low is affirmed. 


Per Curram. Judgment affirmed. 


CYNTHIA KIRBY rs. HAWKINS KIRBY, et al. 


Upon the trial of an issue of devisavit vel non, an attesting witness is competent to prove 

+. the propounded paper, as a will of real estate, although he is named executor, and has 
not renounced. An acknowledgement made by the supposed testator in 1848, of the 
paper writing, dated in 1830, as his will, is competent evidence to prove the ee 
tion thereof, as a will of personalty. 

(The case of Tucker vy. T'ucker, 5 Ire. 161, cited and approved.) 


Tis was an issue of DEVISAVIT VEL NON, upon a paper writ- 
ing dated 27th February, 1830, purporting to be the last will of 
John Kirby, and to convey both real and personal estate, and at- 
tested hy James Kirby, Nancy Stanly and Thomas Isbell, as sub- 
scribing witnesses. 

Upon the trial, before Barty, Judge, at Caldwell, at Fall 
Term, 1852, the plaintiff inreduned James Kirby and Nancy 
Stanly as subscribing witnesses, who testified to the execution of 
the paper writing by the deceased, and that they made their marks 
as witnesses in his presence ; and that Thomas Isbell wrote his 
name as a subscribing witness at the same time, in the presence of 
the deceased. ‘The plaintiff then proposed to introduce as a wit- 
ness ‘Thomas Isbell, who is named as one of the executors in said 
paper writing, and this testimony was objected to-by the defend- 
ants. _ The plaintiff insisted that, he was a good witness as to the 
devise of realty ; but the witness not having renounced his trust 














AUGUST TERM, 1853. 455 





Kirby v. Kirby, et al. 





as éxectitor, his Honor rejected the evidence. » The plaintiff then 
introduced one Abram Sudderth, and told him to look at the pa- 
per writing propounded, and also to look at another paper which 
purported to be the last will of the deceased, and bearing date 
20th October, 1849. The witness stated that he had seen the 
first paper some fourteen years after its date ; that he was request- 
ed by the deceased to examine it, and tell him if it was a good 
will ; that he told him he thought it was, and the deceased then 
said it was his will ; that the deceased talked with him about it 
several times, and on 20th October, 1849, requested him to. write 
the last mentioned paper, (a copy of which accompanies the case,) 
that his wife, Mrs. Sudderth, and one Theodore Sudderth, wit- 
nessed the same ; that he was requested by deceased to copy the 
old paper and make the same dispositions of the property, real 
and personal, in the new one, except to add the names of negroes 
born after the date of the first paper ; and to substitute himself as 
one of the executors in the last paper; that he wrote the paper 
as he was thus told, and after the death of the deceased, he found 
both papers among his valuable papers. 

The defendants objected that the paper offered was not the 
last will of the deceased, and introduced several witnesses for the 
purpose of showing that one of the subscribing witnesses, James 
Kirby, was a man of bad moral character, and that he and the 
other witness, Nancy Stanly, had sworn falsely and corruptly up- 
on the trial, and that the paper could not be proven by the testi- 
mony of Abram Sudderth, who heard the testator say, in 1844, 
that it was his will. The defendants called Mrs. Sudderth and 
Theodore Sudderth, who testified to the due execution of the pa- 
per dated in October, 1849, as his last will and testament. And 
the defendants further objected that the paper propounded could 
not be proven by witnesses who only made a mark or cross—that 
they must subscribe their names, which meant write their names. 

His Honor charged the jury that the paper writing was offered 
as a will of personal property, as well as a devise of land ; that the 
law now required that every will made since the Act of 1840-41, 
whether of personal or real estate, should be attested by two wit- 
nesses ; that a will.of personalty must be executed with the same 
formalities as are required in the execution of wills of real estate ; 
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that if. they believed the witnesses James Kirby and Nancy Stan- 
ly, although they.only made their mark, they should find that 
the paper writing was .the last will of John Kirby, but if they did 
not believe either, they should find against it ; and if they believ- 
ed one of them and not the other, they should find the paper to 
be a will as to the personal, but not as to the real estate ; that-it 
was competent for the plaintiff to show by one witness that it was 
the will of the deceased as to personal property, whether he was 
a subscribing witness or not, but if they did not believe either 
James Kirby or Nancy Stanly, then the declaration made by the 
deceased to Abram Sudderth in 1844 would be insufficient. And 
his Honor was of opinion that the last paper might be admitted to 
probate ; that is, if the husband renounced as executor, and re- 
leased all his interest in the will, his wife and Theodore Sudderth, 
if believed, would be competent. to prove the will both as to per- 
sonalty and realty. But his Honor thought, and so charged, that 
as the wills were the same in the disposition of the property, and 
no change except as to one executor, that the last will did not of 
itself in law revoke the first. 

The jury found for the defendants, and there was a rule fora 
new trial on account of the rejection of proper testimony and for 
misdirection ; which rule having been discharged and judgment 
rendered on the verdict, the plaintiff appealed to the Supreme 
Court. 


Bynum, Guion, T’. R. Caldwell and Mitchell, for the plaintiff. 
Avery and Gaither, for the defendants. 


Battie, J. The case of Tuckerv. Tucker, 5 Ire. Rep. 161, 
decides that the executer to a will which contains devises of real 
estate, as well as bequests of personalty, may, if he has no inter- 
est in the devise of the real estate, attest the paper writing as a 
subscribing witness, and may prove it as a will of realty. As be- 
tween the devisee and heir he can have no interest in the event 
of the issue of devisavit vel non, when the scrip is propounded as 
a will of lands ; and he is competent to testify upon the trial of 
such issue, though he may not ‘have renounced his executorship. 
The witness, Thomas Isbell, was, then, competent for the pur- 




















AUGUST TERM, 1853. 457 





Kirby v. Kirby, et al. 





pose, for which he was offered, of proving the paper writing of 1830 
as a will of realty, and the-Court erred in rejecting him as ‘such. 

We think the Court erred also in instructing the jury that the 
testimony of Abram Sudderth was insufficient to prove that paper 
writing as a will of personalty. It istrue that the delarations of 
the testator, made to him in 1849, did not amount to a republica- 
tion of the will at that time ; but it certainly was pertinent, and 
if believed, strong testimony to show that the testator had made 
and published it as his testament at the time it bore date. Our 
conclusion then is, that the plaintiff is entitled to have andther 
trial of the issue which was found against her. 

This conclusion renders it unnecessary for us to notice the ques- 
tions relating to the paper writing alleged to have been executed 
by the testator as his will in the year 1849. Those questions are 
not very explicitly stated in the bill of exceptions, and we are not 
sure that we understand them. Indeed it is suggested that a mis- 
take was inadvertently committed, in stating that his Honor 
‘¢ thought, and so charged, that as the wills were the same in the 
disposition of the property, and no change except as to one exec- 
utor, the last will did mot of itself in law revoke the first.’? This, 
however, is not now a matter of much consequence, as upon the 
next trial the last paper will no doubt be again offered, and its le. 
gal operation and effect upon the one now in contest be properly 
explained and declared by the Court. 


Per CuriaM. Judgment reversed, and a venire de novo 
ordered. 








_ DOE ex dem. URIAH GLENN vs. JOHN PETERS. 


A term for years in land, is liable to levy and sale by a Constable under a Justice’s exe- 
cution. 

(The cases of Wall vy. Hinson, 1 Ire. 276, and Burnett v. Thompson, 13 Ire. 379, cited 
and approved.) 


EsectMENT for a tract of land situated in Rowan, and tried 
before Many, Judge, at Fall Term, 1851, upon the following 
statement of facts as of a case agreed :— 
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‘¢ Both parties. claimed title under one Williams, who held a 
leasehold interest for ten years to the premises in dispute. ‘The 
lessor of the plaintiff claimed title by virtue of a Justice’s judg- 
ment and a constable’s levy, whieh were returned to the County 
Court where the judgment of the Justice was affirmed, and an 
order of sale issued to the sheriff. At the sheriff’s sale the lessor 
of the plaintiff became the purchaser, and received.a deed from 
the sheriff. The defendant claimed under a Justice’s judgment, 
a constable’s levy and sale prior in point of time to the sale to the 
lessor of the plaintiff, but these proceedings were not returned to 
Court. The only point intended to be. raised in the case is, 
whether a constable can sell a leasehold interest in land (for ten 
years) without an order of Court ; and should his Honor be of opin- 
jon that he can, then a verdict of not guilty is to be entered for the 
defendant ; if, on the other hand, he be of opinion that he cannot, 
then a verdict is to be entered for the lessor of the plaintiff.’’ 

And his Honor, upon consideration of the case, being.of opin- 
jon that a levy and sale of such leasehold interest was good with- 
out the returning of the levy to Court and obtaining an order 
therefrom to sell, instructed the jury accordingly, who returned a 
verdict for the defendant, and from the judgment rendered thereon 
the lessor of the plaintiff appealed to the Supreme Court. 


Boyden, for the plaintiff. 
Craige, for the defendant. 


Pearson, J.. A term for years is a chattel real, constitutes a 
part of the personal estate, passes by succession to the executor or 
administrator, and is assets for the payment of debts. . Termors 
are not considered the owners of the soil, or entitled to the privi- 
leges or distinction of freeholders, but have merely the right to 
occupy and take the profits. A term for years does not come 
within the operation of the English Statute of enrolment, or of 
our Statute concerning registration. _ Wall v. Hinson, 1 Ire. 276; 
Burnett v. Thompson, 13 Ire. 379. 

A term for years was liable at common law to be levied on end 
sold under a fieri facias as a chattel. Bingham on Judgments, 
3 Law Library 46 ;. Zaylor v. Cole, 3 T. R. 292. 
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So: the only question is, has the common law been changed, 
and is there any statute requiring terms for years, to be returned 
to Court and the sale to be made by the sheriffs under a vendi- 
tioni exponas, as in the case of land. ‘The only statute relied on 
is Stat. 1777—making lands and tenements liable for the pay- 
ment of debts, under a fieri facias. ; 

We can see no principle of construction by which a statute} the 
professed object of which is to subject a new species of property 
to sale under execution, can incidentally be made to have the ef- 
fect of elevating a chattel into land, so as to make it necessary to 
sell the former, with all the solemnity required in regard to the 
latter. ‘The statute contains no intimation of an intention to make 
this change. It is true that a term for years is an estate in land, 
and it is capable of supporting a vested remainder ; but still itis 
a chattel, liable to be sold under the common law fieri facias, 
and treated in every respect as a part of the personal estate. 

It was said in the ‘argument, that much injustice might some- 
times be done, if a long and valuable lease for years could be sold 
vy a constable, with as little ceremony as a cow or horse. The 
suggestion addressed to the law makers would have much force in 
it, and, as is said in Burnett v. Thompson, in reference to tegis- 
tration, it may be well in this way to call the attention of the Leg- 
islature to the subject. Butwe are confined to the question of con- 
struction, and have nothing to do with the matter of expediency. 

There is no difference between a term of ten years, and aterm 
of one year, except that the statute of frauds requires the former to 
be in writing ; consequently a construction of the Act of 1777, 
which would require long terms to be sold as land, would also 
require short terms to be sold in the same way ; and it would fre- 
quently happen that the lease would expire before there could be 
a levy returned to Court, notice to the defendant, venditioni ex- 
ponas, forty days advertisement, sale by the high sheriff, sheriff’s 
deed, a writ of possession after an action of ejectment. The 
mode of selling land, therefore, is wholly inapplicable to many 
leases. As no distinction can be made,.the construction contend- 
ed for is inadmissible. ’ ' 

This’ is the first time that the question of selling leases has been 
presented. Itisto be accounted for,no doubt, by the fact that the 
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. 
system of leasing has not been generally adopted in this State. 
The few leases that have been made, have been, generally, for 
one, two, or three years, at rack rent, that is, a rent equal to the 
annual value of the land ; and as the purchaser, as assignee, is 
bound for the rent, and performance of covenants, it has seldom 
been thought worth while to offer them for sale under execution. 

Long leases at a nominal rent, when a fine or price is paid at 
their creation, with the privilege’of removal, are almost unknown: 

This state of things furnishes a strong argument against the 
construction of the Act of 1777, contended for, because it shows 
that the subject has not heretofore been deemed of any great imi- 
portance ; and there was no sufficient reason or mischief to call 
for a change of the common law, by which leases Were to be ele- 
vated and put on a footing with freehold estates. Consequently, 
they have been permitted to continue to occupy the place of chat- 
tels, and to be transferred and applied to the payment of debts, 
like any other part of the personal estate. 

The matter of construction is put beyond all question by the 
fact, that terms for years are excluded from the operation of the 
word “« land,’’ used in two other important statutes. We have 
seerr that terms for years need not be registered. The Act of 
1715, Rey. Stat., ch. 37, provides that ‘‘no conveyance or bill 
of sale for Jand shali be good, &c., unless proven and registered 
within éo years, after the date of the deed. 

The statute 32 H. VIII, permits lands and tenements to be de- 
vised. It has never been suggested that terms for years came 
within the operation of this statute : on the contrary, they have 
been permitted to pass, as at common law, to the executor, and 
by his assent, after the payment of debts, to pass to the legatee 
like other personal estate. 


Per Curiam. Judgment affirmed. 
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DOE ex dem. BROWN’S HEIRS vs. POTTER’S HEIRS. 


If one be sin possession of lands under known and visible boundaries, and at aay time be- 
fore the presumption of a grant has arisen under the statute, another procure a patent 
for such lands, or a part thereof, the patent interrupts the presumption, and the subse- 
quent possession, though with the former, of the length of time required by the statute, 
will not raise the presumption of a grant for the land covered by the patent. 

Where two grants lap upon each other, so that both cover in part the same land, the 
possession of the lappage is in law in him who has the better title, unless there be by 
the party claiming under the other, an actual possession, or possessio pedis, thereon. 

(The cases of Carson v. Mills & Burnet, 1 Dev. & Bat., 546, and Smith v. Bryan, ante 
180, cited and approved. ) 


Tis was an action of EJECTMENT, tried before his Honor, 
Judge CaLpwELL, at Ashe Superior Court of Law, at Spring 
Term, 1853. 

The lessors of the plaintiff offered in evidence a grant to their 
ancestor for fifty acres of land, issued in 1834, and proved that 
the defendants were in possession of about one acre of it, and 
had been so in possession for six or eight years. The defendants 
claimed title under one John Potter to the tract adjoining, and 
which covered nearly the whole of the Brown grant, and they 
proved that the said John, and those claiming under him, had 
been in the continuous possession, within known and _ visible 
boundaries, for upwards of thirty years, and claiming the same 
up to said boundaries. And it also appeared, that the marked 
lines and corners (with the exception of two lines) of said tract of 
land, when blocked, counted upwards of forty years ; and that 
the said John Potter lived on said land before the year 1815, 
claiming the said boundaries as circumscribing the same, and 
that he continued to live thereon many years. That when he 
left, it was occupied by those claiming under him, down to the 
present defendants. It further appeared, that the mother and 
sister of the said John lived on said land, and had a small im- 
provement thereon, between two and three years, and the said 
improvement was then abandoned. ‘That at one time the said 
John lived in a house on the north end of the tract, and. at another 
there was a house occupied on another part thereof (not within 
the boundaries of the Brown grant) ; and that fields on different 

30 
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parts of the same had been cultivated and worn out. Brown, the 
grantee, died in 1835, leaving the lessors of the plaintiff his heirs, 
who were all under twenty-one years of age when this ejectment 
was brought. 

His Honor, the presiding Judge, charged the jury, that if they 
believed from the evidence that the defendants and those under 
whom they claimed, had been in the possession of the tract of 
land in question for thirty years, claiming and cultivating it as 
deposed to, and claiming the boundaries around it, they ought to 
presume a grant for the same ; and that the taking out of the 
grant by the ancestor of the lessors of the plaintiff—there being 
no actual possession taken under it-—would not prevent the opera- 
tion of the presumption. 

There was a verdict for the defendants ; and a new trial hay- 
ing been moved for and refused, and judgment rendered on the 
verdict, the lessors of the plaintiff appealed to the Supreme Court. 


Mitchell, for the plaintiff. 
Boyden and Craige, for the defendants. 


Nasu, C.J. There is error in the charge. A grant issued in 
1834 to the father of the lessors of the plaintiff, which includes 
the locus in quo. The defendants claim that their father had 
been in possession of a tract of land under known and visible 
boundaries, and which also included the locus in quo, for up- 
wards of thirty years, and insisted that the law presumed a grant 
to have issued. John Potter and his heirs lived on the upper 
part of the tract claimed by him, but possessio pedis upon any 
part of the lappage, until within about eight years before the ac- 
tion was brought ; but this did not ripen their title, as the lessors 
of the plaintiff were under age. The action was brought in 1846, 
and the trial was had at Spring Term, 1853, of Ashe Superior 
Court. The plaintiffs have had no other possession under their 
grant, than that which the law draws to the title. Giving to the 
possession of the defendants the benefit of a thirty years’ continu- 
ance, up to Spring Term, 1853, it will have commenced in 1823; 
and in 1834, when Brown took out his grant, not more than 
eleven years had elapsed, and to 1846, eighteen ; and giving to 
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the possession of Potter the full benefit of the time designated by 
the marks on the line trees, say forty years, before the commen 
ment of the action, then but twenty-one years, or at most but 
twenty-eight, had elapsed when the grant under which the les- 
sois of the plaintiff claim title issued, and that possession was not 
accompanied by any color of title, and the State had a right to is- 
sue the grant she did. ‘The Court, however, instructed the jury, 
that if the deferidants had been in possession thirty years, before 
the commencement of this suit, claiming and cultivating it as de- 
posed to, and claiming to the boundaries, they ought to presume 
a grant for the same ; that the taking out the grant by Brown— 
there being no actual possession—would not prevent the opera- 
tion of the presumption. In the latter part of the proposition, 
there is error ; for if it be true that the issuing of the grant to 
Brown, in 1834, did not stop the running of the presumption, as 
to the land not covered by it, still it certainly must have that ef- 
fect as to all the land that was covered by it ; for at that time the 
title to the land was in the State, no sufficient length of possession 
having elapsed to raise the presumption of a grant ; and the case, 
in that aspect, presented, at the trial, the ordinary one of the lap- 
page of two grants, neither party being in the actual possession of 
the lappage. The title to the locus in quo, at the time the action 
was brought, was in the lessors of the plaintiff, and drew to it the 
possession ; which possession was not disturbed, until the taking 
of the possession of the small portion mentioned in the case. His 
Honor, therefore, erred in staiing io the jury that the grant to 
Brow:. “id not interrupt the presumption of a grant to Potter. It 
did interrupt it, as to all the land covered by it. 

It is urged by the defendants’ counsel, that the possession of Pot- 
ter, in the north part of the tract, drew with it the possession of all the 
land within the boundaries to which he claimed. This would be 
true, if he had the legal title at the time, and there was no actual ad- 
verse possession in another person. Upto 1834, he had acquired no 
title, and after that time, his possession ripened his title only to that 
portion of the land within his boundaries, not covered by the grant to 
Brown. This doctrine is fully recognized and established by the 
case of Carson v. Mills § Burnet, | Dev. & Bat., 546. It is 
there determined, if a part of a tract of land be covered by two 
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titles, and he who has the better title be in possession of another 
part of it, he has in law the possession ef the whole, unless the 
person holding under the other title has the actual possession of 
the interference ; but if the holder of the beiter title is not in the 
actual possession of any part of the land, and the owner of the 
other title is in possession outside the interference, the latter has 
not in law possession of the interference. In Smith v. Bryan, 
ante 180, the same doctrine is declared. At the time, then, when 
Brown obtained his grant the possession of Potter and those claim- 
ing under him, had not ripened into a valid title ; and although 
the latter were in possession of the land within the boundaries, 
to which they claimed, yet as they had no possessio pedis in the 
lappage, the better title being in the lessors of the plaintiff, the 
legal possession of the locus in quo was in them; and the de- 
fendants having within a few years before the bringing of the 
action, taken possession within the lappage, the lessors of the 
plaintiff were entiiled to a verdict, and the jury ought to have 
been so instructed. 


Per Curiam, Judgment reversed, and a venire de novo 
awarded. 


DOE ez dem. THOMAS MORRIS rs. JONATHAN STATON. 


The 5ist sec. of Rey. Stat. ch. 31, is a remedial enactment, and shall receive a liberal 
construction. 

Therefore, when A. leased to B., and B. put C. in possession as tenant at will, it was 
held, that C. was, within the true meaning of that section, the tenant of A., and in an 
action of ejectment by A., bound to give the bond thereby required, before being per- 
mitted to become a defendant to the action. 


Tis was an action of EyzctmeNT. The lessor of the plain- 
tiff, at the appearance term, on the return of the declaration, filed 
an affidavit, under the Act of Assembly, that “‘ the defendant en- 
tered into the possession of the premises in dispute, under his tenant, 
as tenant at will, and that before the commencement of this suit, 
possession had been demanded from the defendant, who refused 
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to surrender it ;”’ and he objected to the defendant’s being allow- 
ed to plead until he had given bond with surety according to the 
Act, to pay the lessor all such costs and damages as he should re- 
cover. 

His Honor, Judge Battey, before whom the case was tried, 
at Rutherford, at Fall Term, 1852, being of opinion that the 
statute did not apply to such case, allowed the defendant to plead 
by giving the usual bail bond ; from which order the lessors of the 
plaintiff appealed to the Supreme Court. 


G. W. Baxter, for the plaintiff. 
Shipp, for the defendant. 


Nasu, C. J. The declaration was served upon the tenant in 
possession with the customary notice from the plaintiff. On the 
return of the writ, the lessor of the plaintiff filed an affidavit, un- 
der the Act of 1836, (ch. 31, sec. 51,) in which he stated, that 
the tenant in possession entered into possession of ‘ the premises, 
under his tenant, as a tenant at will.’’? ‘The affidavit sets forth a 
demand and refusal to surrender. Objection was then made to 
Staton’s being allowed to defend the suit, until he had entered in- 
to bond with secuiiiy, ‘‘ to pay the lessor all such costs and dam- 
ages as shall be recovered in said suit’’—as required by the Act 
of 1836. We think his Honor, the presiding Judge, erred in 
overruling the objection. 

The Act of 1836 is a remedial statute, and ought to receive 
from the Courts such a construction as will remedy the existing 
evil. This case is not strictly within the words of the Act, but it 
is certainly within its meaning. One of the objects of the statute 
is to save a landlord the necessity of going to a trial, when his 
tenant holds over vexatiously ; and when the trouble and expense 
of an ejectnent may be very disproportionate to the value of the 
possession sued for. See the opinion of Chief Justice Abbot, in 
the case of Phillips vy. Roe, 5 B. & A. 768, in commenting on 
the statute of 1 Geo. 4, ch. 87. In an ordinary action of eject- 
ment, a tenant upon whom notice has been served, has a right to 
be made defendant, upon giving bond and security for the costs ; 
and the lessor of the plaintiff is driven to his action of trespass to 
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recover his mesne profits. ‘The object of the Act of 1836 is two- 
fold : the one as stated in the case of Phillips above referred to— 
the other to supersede the necessity of two actions. By the letter 
of the law, its operation is confined to the case of a landlord and 
his immediate tenant. In this view it would but partially meet 
the mischief intended to be remedied. A tenant, for instance, 
with the intention to escape its application to himself, would have 
nothing to do but to put another person in possession, before the 
expiration of his lease. Not being himself in possession, no ac- 
tion of ejectment could be brought against him ; and his lessee 
not being the tenant of the landlord, the latter would be driven to 
his action, unaided by the Act of 1836 ; and after a recovery of 
the possession, would have to resort to another action for his mesne 
profits, and find but a man of straw to deal with. It may be 
said this is the result of every case, where an insolvent person 
takes possession of land belonging to another. That is true ; but 
the relation of landlord and tenant has ever been regarded by the 
law as one of peculiar interest—as contributing to the prosperity 
of agriculture, the great civil interest in every State. Thus the 
common law, to secure to the landlord a regular return and remu- 
neration for the tenant’s occupation, provided the summary reme- 
dy by distress, to which was subject any personal property found 
on the land : at the same time it exempted from its operation the 
beasts of the plough, and all implements employed in husbandry 
by the tenant—the object of the law being to protect both in their 
relation to each other. The action of distress for rent never has 
been in force in this State, and the statute of 1836 gives the land- 
Tord a remedy against his tenant holding over, which, if not so 
expeditious, is more just and reasonable. Nor has the tenant any 
right to complain. He makes his contract with a knowledge of 
the law, and every attempt to evade it, by putting another person 
in possession of the premises, as his lessee, is a fraud upon the 
law, and should be discountenanced. If we should sanction, by 
our opinion, the construction of the Act ¢ontended for by the de- 
fendant, we should strip the Act of its efficacy, by adhering to the 
letter. . This opinion will be certified to the Superior Court of 
Rutherford county. 
Per Curiam. Judgment reversed. 
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DEN ez dem. GEO. BLACK, et al. vs. ELIZABETH LINDSAY. 


Though the possession of one tenant in common is, in law, the possession of all, yet if 
one have sole possession for twenty years, without any acknowledgment on his part of 
title in his co-tenants, and without any demand or claim on their parts to rent, profits 
or possession, they being under no disability ; the law raises a presumption that stith 
sole possession is rightful, and will protect it. 

Therefore, where under such circumstances, the tenants who had been out of possession 
brought ejectment, it was held, that their entry was tolled, and they could not recover. 

(The cases of Thomas § wife v. Garvan, 4 Dev, 223, and Cloud v. Webb, ibid 290, 


cited and approved. ) 


Tuis was an action of EJECTMENT, tried before his Honor 
Judge Dick, at the Special Term of Buncombe Superior Court 
of Law, in June 1853. Upon the trial, it appeared in evidence 
that the land described in the plaintiff’s declaration was in the 
year 1800 in the possession of one Thomas, who continued his 
possession until the year 1805, when one John Duncan entered, 
and continued in.possession thereof, claiming the premises as his 
own until his death in 1809, and leaving a will in which he de- 
vised the same in fee to Jane Duncan, his wife, who continued to 
occupy and live upon the land, claiming it as her own, from the 
death of her said husband until her death in 1826 or 1827. The 
lessors of the plaintiff, Mrs. Black and Mrs. Addington, and the 
defendant, are the children and heirs at law of the said John and 
Jane Duncan ; and soon after the death of the former the defend- 
ant, by and with the consent of her mother entered on the land, 
and was residing thereon at the time of bringing this ejectment. 
There was no evidence that the defendant recognized any person 
as landlord of the said premises, after the death of her mother. 

Upon this state of facts the defendant's counsel insisted that the 
plaintiff’s lessors could not recover ; but his Honor instructed the 
jury, that if the defendant entered into the possession of the land 
during the life of her mother by her permssion, and as her tenant, 
and continued thereon as such until her death in 1826 or 1827, 
and without abandoning the same still continued thereon until 
this ejectment was brought, her possession, until an actual or pre- 
sumed ouster of her co-tenants, would enure to the benefit. of all 
of the-heirs.at law of,her mother, and there being more than 
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thirty years continued possession of the land, the law presumed a 
grant to the heirs at law of Jane Duncan. And his Honor fur- 
ther charged the jury, that in the absence of any claim against 
the defendant for rent or demand by the lessors to be let into pos- 
. session with her, or any actual ouster of them by the defendant, 
who, from the first supposed state of facts would be presumed to 
hold the possession for all the tenants in common, the law would 
presume an ouster of the less6rs of plaintiff at thé expiration of 
twenty years from the death of Mrs. Duncan, her mother, when 
her possession would become adverse to them—since which time 
there had not sufficient time elapsed to bar the recovery of the 
plaintiff’s lessors. 

Under which instructions the jury found for the lessors of the 
plaintiff, and judgment having been rendered on the verdict, the 
defendant appealed to the Supreme Court. 


J. W. and N. W. Woodfin, for the defendant. 
J. Baxter, contra. 


Nasu, C. J. The possession of one tenant in common is, in 
law, the possession of all his co-tenants, because they claim by 
one common. right. When, however, that possession has been 
continued for a great number of years, without any claim from 
another who has a right, and is under no disability to assert it, it 
will be considered evidence of title to such sole possession ; and 
where it has so continued for twenty years, the law raises a pre- 
sumption that it is rightful, and will protect it. This it will do, 
as well from public policy, to prevent stale demands, as to protect 
possessors from the loss of evidence from lapse of time. Thomas 
et ux. v. Garvan, 4 Dev. 223, and Cloud v. Webb, Ib. 290. 
Possession, then, for twenty years under the above circumstances, 
will amount to a disseisin or ouster of the co-tenant, and furnishes 
a legal presumption of the’ fact necessary to uphold an exclusive 
possession :—uas that the possession was adverse in its commence- 
ment, and tolls the entry of the tenant not in possession. It was 
said at the bar, that the law cannot give a right and take it away 
atthe same moment. This objection is more specious than sound. 
A tenant in common out of possession, can, at any time, take 
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possession with him in sole possession ; or, if the latter will not 
permit him so to do, and keeps him out, it will be a disseisin, and 
give a right of action. But if he suffer the sole possession to run 
on without entry or demand for twenty years, the law says to 
him—by your negligence you have lost your right of entry, with- 
out which you cannot support an action of ejectment. At an¥ 
time, then, during the twenty years, the tenant out of possession 
had a right, and might have enforced it by an action. ‘The title 
of the lessors of the plaintiff, and of the defendant united in Mrs. 
Jane Duncan, their mother, who died in 1826 or 1827. Before 
that time, the defendant went into the sole possession of the 
premises in question under her who was seised in fee, and con- 
tinued such possession up* to the time this action was brought, 
without any demand of payment or rent by the lessors of the 
plaintiff, or to be let into possession. ‘The action was brought in 
October, 1849. The defendant’s sole possession, from the death 
of her mother, had ¢hen continued twenty-three years ; the les- 
sors of the plaintiff had lost their right of entry, and could not 
maintain their action ; and the jury ought to have been so in- 
structed. ‘The Act of 1715 has no application to the case. 


Per Curiam. Judgment reversed, and a venire de novo 
awarded. 


FIDELIO SLUDER vs. WILLIAM BARNES. 


After judgment in the County Court, the defendant obtained a certiorari, on the ground 
that the County Court had no jurisdiction of the cause. On the return of the writ, the 
defendant pleaded to the jurisdiction of the Superior Court, because the County Court 
had no jurisdiction :—Held, That the plea was bad; the proper course being to apply 
for leave to put in a plea to the jurisdiction of the County Court. 


The defendant, Barnes, had issued an attachment against the 
plaintiff, Sluder, for the sum of one hundred dollars due by bond 
at interest, and the same was made returnable before a Justice of 
the Peace ;-but was by the Justice returned to the County Court 


. 
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of Buncombe county;.and afier due advertisement, according to 
the order of said Court, a judgment by default final was entered 
up against the plaintiff, according to the specialty sued on, and 
condemning a tract of land which had been levied on to the satis- 
faction of defendant’s debt ; and an order of sale was accordingly 
issued thereupon. 

At Fall Term, 1849, of the Superior Court of Buncombe, 
Sluder filed his petition, praying for a writ of false judgment and 
certiorari, to have the proceedings in said County Court brought 
up to the Superior Court, and also a writ of supersedeas issued 
to the Sheriff, commanding him to desist from selling the land 
under the venditioni exponas in his hands, and alleging among 
other things, divers irregularities in the said proceedings by at- 
tachment—that the same was improperly and corruptly procured 
to be issued—that he owed the defendant nothing-—and that the 
County Court had no jurisdiction of the cause, the same not 
having been made returnable thereto. The writs prayed for 
were granted by his Honor, Judge Extis, then presiding, and 
upon the record being sent up to the Superior Court, at a subse- 
quent Term, his Honor, Judge Barrie, on motion of the defen- 
dant, directed the case to be placed upon the trial docket ; and 
at Spring Term, 1853, the defendants filed the following plea in 
abatement :— 

‘¢ And the said William Barnes, in his own proper person, comes 
and defends, &c., and says that this Court bas no jurisdiction of this 
suit, because the County Court of Pleas and Quarter Sessions, of 
said County, to which the same was returned, had no jurisdiction 
as to the cause in this fori, nor pleas of debt in any form, and 
because the process was not returnable to said County Court, and 
that the said County Court ought not to have assumed jurisdic- 
diction of said cause, by entering the judgment in that Court, 
and this Court should not take or exercise jurisdiction in this case, 
because the process is not returnable to this Honorable Court, or 
otherwise properly constituted a suit in this Court: Wherefore, 
he prays that the said suit or writ of the said Fidelio Sluder may 
be quashed and abated,’’ &c. 

To the foregoing plea the plaintiff demurred, and his Honor, 
Judge Dick, before whom the same was argued, at the Special 
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Term of said Court, in June last, gave judgment sustaining the 
demurrer and requiring the defendant to answer over; from 
which judgment the defendant appealed. 


N. W. Woodfin and Bynum, for-the defendant. 
J. W. Woodfin and J. Baxter, contra. 


Pearson, J. It is not a little singular, that after this case was 
taken to the Superior Court, upon the petition of the defendant, 
and was transferred to the trial docket, upon his motion, he 
should then file a plea to the jurisdiction of the Superior Court, 
and insist that ‘‘ that Court should: not take or exercise jurisdic- 
tion.”’ It may be well for him that the plea cannot be sustained; 
for possibly in that event, the proper order would have been a 
procedendo to the County Court. 

But the plea cannot be sustained ; and the judgment of re- 
spondeat ouster must be affirmed. The defendant will thus have 
an opportunity of pleading in chief, and putting the case upon its 
merits. 

Instead of a plea to the jurisdiction of the Superior Court, the 
defendant ought to have put in a plea to the jurisdiction of the 
County Court ; whereas, he merely refers to the want of jurisdic- 
tion in the latter, by way of argument, to sustain the plea to the 
jurisdiction of the former. 

By way of explanation :—A certiorari answers the purpose of 
an appeal from the County to the Superior Court. Suppose the 
defendant appears to an action in the County Court, and pleads 
to the jurisdiction, and there is an appeal to the Superior Court— 
upon what does the trial take place in that Court? So, here, al- 
though the defendant did not appear to the action, and for that 
reason could not appeal, and had to bring the case up by certio- 
rari, yet it stands in the Superior Court, as if it had been brought 
up by appeal, and the proper course was for the defendant, when 
he got into that Court, to move for leave to put in his pleas, on 
the ground that he he had no opportunity of doing so in the 
County Court. His motion would have been allowed in the 
same way as, after an appeal, defendants are allowed to add or 
to change pleas. ‘The issue would then have been upon the 
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want Of jurisdiction in the County Court, and the defendant 
would not have been involved in the dilemma sugzested above. 


Per Curtam. Judgment affirmed. 


WILLIAM PLUMMER ts. CLAUDIUS B. WHEELER. 


A., against whom a Justice had given judgment in favor of B., prayed an appeal to the 
Superior Court, but the Justice being of opinion that an appeal would not lie to that 
Court, entered the appeal to the County Court; afterwards, at the instance of B., and 
without the knowledge of A., he changed the entry so us tv make the appeal returna- 
ble to the Superior Court, and returned the proceedings accordingly. In the Superior 
Court, the appeal was dismissed, and afierwards, on the application of A. for a recor- 
dari to bring up the case to that Court ;—it was held, that A. had, under the Act of 
1850, ch. 1, a right to an appeal to either Court—that the Superior Court ought not to 
have dismissed it, and that A. was entitled to the writ notwithstanding the judgment 
of dismission. 

(The case of Bond v. Mc Nider 3 Ire. 440, cited and approved. ) 


Tne defendant had obtained a writ of Recorpart to have 
‘brought up to the Superior Court of Rowan the record of « watr- 
rant and judgment against him, rendered by a Justice of the 
Peace ; and this was an application by him, on the return of the 
writ, at Fall Term, 1852, of said Court, to have the cause placed 
upon the docket. 

It appeared that the plaintiff obtained a judgment before a Jus- 
tice of the Peace against the defendant, who prayed an appeal to 
the Superior Court. The Justice who gave the judgment, think- 
ing the defendant could not, by law, appeal to the Superior Court, 
endorsed upon the papers an appeal to the County Court. ‘This 
endorsement was afierwards altered by the magistrate at the in- 
stance of the defendant, and in the absence of the plaintiff, and 
the appeal entered to the Superior Court. The papers were 
thereupon returned to the Superior Court, and on motion of the 
plaintii, the appeal was there dismissed. * The writ of recordari 
was then obiained. 

His Honor, Judge xis, before whom the motion was made, 











AUGUST TERM, 1853. 473 





Plummer v. Wheeler. 





ordered :%e cause to be transferred to the trial docket ; from which 
order the plaiatiff appealed to the Supreme Court. 


Craige, for the plaintiff. 
Boyven, for the defendant. 


Barrie, J. The statule of 1850, ch. 1, enacts that “if ei- 
ther of the parties to a trial before a Justice of the peace shall be 
dissatisiied with the judgment given thereon, he may appeal, either 
to the next term of the Court of Pleas and Quarter Sessions of 
his county, or to the next term of the Superior Court, at the op- 
tion of the party : provided, sufficient security be given, as now 
prescribed by law.’’ ‘The plaintiff in the recordari had, by vir- 
tue of the statute, an undoubted right to appeal to the Superior 
Court of Law from tbe judgment given against him by the Jus- 
tice on the 16th of August, 1851. Of this right the Justice had 
no authority to deprive him ; but he did, under a mistake of the 
law, attempt to deprive him of it, by entering upon the judgment 
an appeal to the County Court. Whether, upon discovering his 
mistake, the Justice had* the power, in the absence and without 
the consent of the other party, to change the direction of the ap- 
peal, by striking out the word «‘ County,”’ and inserting the word 
‘¢ Superior,’’ so as to carry the appeal to the latter Court, it is 
unnecessary to decide. ‘The act of the Justice, certainly, we 
think, vacated the appeal to the County Court ; because, after 
the word ‘ County”’ was erased, there was nothing in the papers 
to show that the County Court could entertain it; and had the 
magistrate returned it there, the County Court would have been 
compelled to dismiss it. After the erasure, the appeal was either 
properly to the Superior Court, or it was made void by the act of 
the magistrate. If it were properly to the Superior Court, then 
that Court ought not to have dismissed it ; but, having done so, 
the appellant was entitled to the writ of recordari, as the only 
remedy then open to him ; and in such case, it is not pretended, 
as indeed it could not be, that the judgment of dismission would 
be a bar to this remedy. Bondy. MeNider, 3 Ire. Rep. 440. 
If the act of the Justice in erasing the word ‘‘ County,”’ and in- 
serting ‘‘ Superior,’’ vacated the appeal altogether, it proceeded 
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from a mistake of that officer, and could not prejudice the appel- 
lant ; for, though done at his instance, he certainly did not intend 
to withdraw, or in any way deprive himself of his appeal. In 
such case, we think, he would also be entitled to the benefit of 
a writ of recordari ; so that, whether upon the return of the ap- 
peal to the Superior Court, that Court rightfully or wrongfully dis- 
missed it, the appellant became entitled to this writ, in order that 
he might avail himself of the right which the law gave him, of 
having his cause tried and determined in the Superior Court. 
There was no error in the order appealed from, and it must be 


affirmed. 


Per CurtaM. Judgment affirmed. 


WILLIAM J. PLUMMER vs. N.S. A. CHAFFIN. 


Battie, J. The facts in this case are, in all respects, similar 
to those in Plummer v. Wheeler, and it must receive the same 
determination. ‘The order from which the appeal is taken, must 
be affirmed, and a certificate to that effect transmitted to the Court 
below, as the law directs. 


Per Curiam. | Judgment accordingly. 
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MARY PINNER vs. NANCY PINNER et al., HEIRS-AT-LAW OF 
WILLIAM PINNER. 


On a petition for dower, the heir-at-law produced a deed from the husband, dated thir- 
teen years before his intermarriage with the petitioner, and by a subscribing witness 
proved a delivery of the deed a short time before the husband’s death, and his declara- 
tion that the deed had been delivered many years before :—Held, That this declara- 
tion was no evidence of any previous delivery, as against the petitioner. 

(The case of Bynum v. Bynum, 11 Ire., 632, cited and approved.) 


Tis was a petition for DowER, filed against the defendants, 
heirs at law of one William Pinner, in which the petitioner al- 
leges that she is the widow of said William, and that he died in- 
testate and seised of certain lands in Buncombe, of which she is 
entitled to her dower. 

The defendants deny that the petitioner was ever lawfully 
married to the deceased, and further deny that the deceased died 
seised and possessed of the lands in question ; and the defendant, 
Nancy, claims to hold the same in ber absolute right, and as a 
bona fide purchaser for valuable consideration, and she exhibits 
with her answer, a deed to her from the deceased, her father, 
bearing date 1827, some twelve or thirteen years before the alleg- 
ed marriage of the petitioner, and covering the premises in 
question. 

Upon the issues of fact joined, the case was tried before his 
Honor, Judge Dick, at Buncombe, on the last Spring Circuit. 
Of the many witnesses examined before the jury, (and whose 
testimony relating to the occupation and assumed ownership of 
the land, the Reporter deems it unnecessary to state here,) one 
Lanning was called by the defendant, who stated that about a 
month before the death of William Pinner, he sent for the witness, 
who found him at the house occupied by Nancy and Jane, (defend- 
ants) ; that either Jane or Nancy produced the said deed to the 
latter, before referred to, and the deceased then stated, that he 
had made a deed to Nancy, for the land, many years ago ; that 
some of the witnesses were dead, and some of them removed out 
of the State, and the balance of them were near relations, and 
that he wished to acknowledge the deed before the witness, which 
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he did, and. the wimess having attested it, handed it back to 
Nancy or Jane. : 

His Honor charged the jury, that if they believed from the tes- 
timony that the deed was. executed and delivered by William 
Pinner to his daughter, Nancy, at the time it bears date, without 
any fraudulent intent, the title passed to Nancy, and the defend- 
ants were entitled to a verdict ; but if they believed that the deed 
had not been delivered to Nancy until the time Lanning witness- 
ed it, it would only take effect from the time of delivery, and in 
that view of the case it was proper for them to inquire whether the 
delivery was not made with an intent to defraud the petitioner 
of her dower—in which event, they should find for the plaintiff. 

The jury found a verdict for the defendants, and from the 
judgment rendered thereon, the plaintiff appealed to the Supreme 
Court. 


N. W. Woodfin, Bynum and M. Erwin, for the petitioner. 
J. W. Woodfin, contra. 


Nasu, C.J. Upon the trial of the issues in this case, it be- 
came important to ascertain the time when the deed under which 
Nancy Pinner claimed the premises was delivered. The plain- 
tiff alleged that it was made and delivered after her intermarriage 
with William, the father of the defendant, a short time before his 
death, and therefore was void as to her, as made to defraud her 
of her right of dower. On the part of the defendant, it was in- 
sisted that the deed was made and delivered some years before 
the marriage. The marriage of William Pinner with the plain- 
tiff was solemnized in 1840 or 1841, and the deed from him to 
the defendant bere date in 1827. None of the subscribing wit- 
nesses were called on the trial, and the plaintiff called on one 
Lanning, who testified that about a month before his death, Wil- 
liam Pinner sent for him, and upon going to the house where he 
lived, he found there with him, the defendant and her sister, 
when the deed was produced ; and that Pinner stated that some 
of the witnesses were dead, some removed; and some were family 
relations, and he wished to acknowledge the deed before him, 
which he did, and he attested it; and that Pinner at the same 
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time declared that he had made the deed to Nancy for the land 
many years ago. ‘The Court instructed the jury, that if they be- 
lieved from the evidence the deed was executed and delivered to 
Nancy, at the time it bore date, without any fraudulent intent, 
the title passed to Nancy. In this instruction there is error. 
The instruction was in general principle correct, but it did not 
bring to the notice of the jury the point in actual dispute at the 
time. The only testimony upon which the defendant, Nancy, 
relied to show that the deed was delivered at the time it bore date, 
was the declaration of William Pinner, which was incompetent 
on that point. The declarations of Pinner before Lanning, as te 
his acknowledgment of the deed, were competent, as showing a 
present delivery, for it was part of the res geste then taking 
place, but it was no evidence of what had taken place at any 
time before. The plaintiff did not claim under him, but under 
the law, and he was endeavoring to deprive her of her rights. 
So far, then, the declarations of Pinner were incompetent to give 


the deed an operation before his. then acknowledgment. The 
error in this case consisted in his Honor’s omitting in his charge 


to draw the attention of the jury to that portion of the testimony 
of Lanning which was competent and to that which was incom- 
petent ; and the charge was well calculated to mislead them, and 
from it they were justified in considering all the declarations of 
Pinner as evidence in the case. To this difference, it is true, the 
attention of the Court was not drawn by the counsel, and in gen- 
eral it is not error in law to refrain from charging on a point as to 
which instructions are not asked ; yet when the judge does charge, 
care must be taken that it is not in itself erroneous, or calculated 
to mislead the jury (Bynum v. Bynum, 11 Ire., 632) ; or as to 
a point upon which there was no evidence. Such care was-not 
taken here. In fact there was no evidence as against the plaintiff 
of any delivery, but that witnessed by Lanning ; and so the jury 
ought to have been instructed. 


Pinner p. Pinner, et al. 





Per Curiam, Jutlgment reversed, and a venire de novo 


awarded. 
dl 
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MARTIN ICEHOUR vs. THOMAS MARTIN. 


Two subpenas are served upon a witness, requiring his attendance on the same day at 
different places distant from each other. He is not bound to obey the writ which aay 
have been first served, but may make his election between them. 


This was a scire facias against the defendant to enforce the 
forfeittire imposed by the Act of Assembly for his non-attendance 
as & witness. {t appeared that the defendant was summoned as 
a witness for the plaintiff in a suit pending in the Superior Court 
of Mecklenburg county ; and he was also summoned to attend as 
& Witness in a suit pending in the County Court of Surry county, 
and which was for trial the same week with that of the Superior 
Court of Mecklenburg. The subpena from Mecklenburg was 
first served on the defendant. He attended as a witness under 
subpeena at Surry, and could not attend both Courts the same 
week. The only question was, did his attendance at Surry ex- 
cuse his non-attendance at Mecklenburg. 

His Honor Judge Bartey, before whom the case was tried, at 
Mecklenburg, at Spring Term, 1852, was of opinion with the 
defendant, and having given judgment accordingly, the plaintiff 
appealed to the Supreme Court. 


Wilson, for the plaintiff. 
Boyden, for the defendant. 


Pearson, J. The defendant was under subpena to attend as 
& witness at two places on the same day. 'T’o do so was impossi- 
ble. He attended at one of the places, and shows this as cause 
for not attending at the other. 

The plaintiff says, ‘“‘ my subpoena was first served, and, there- 
fore, I had the best claim to your attendance.”’ The question is, 
does the fact that the subpeena in the plaintiff’s case was first 
served, give him a paramount right, so as to entitle him to enforce 
the penalty of forty dollars given by statute, notwithstanding the 
cause shown? 

The statute under which the plaintiff claims the penalty, makes 
no provision for such a case, and it remains to be seen whether 
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there is any principle of the common law which sustains the 
plaintiff’s right to enforce the penalty. The plaintiff says, by 
the principle of the common law, if A. agrees for a consideration 
to sell to B. a lot of cotton, and afterwards sells it to C.,.B. may 
maintain an action against A. fora breach of contract. Granted ; 
but the principle does not apply to our case for two reasons: 1, 
the defendant made no contract to attend as a witness. The ob- 
ligation to attend was imposed on him by his sovereign, and this 
is not a question of damages for breach of. contract, but one of 
forfeiture and penalty for not obeying a command of the State. 
2, suppose the legal effect of the service of the subpeena to-be.a 
quasi contract—the common law gives no penalty for the breach 
of a contract, and the remedy at common law is not by seire fa- 
cias, for a penalty, but an action on the case for damages. 

There being no statute, we are not able to see any principle by 
which the defendant was obliged to obey the subpoena first served, 
when by doing so, he must necessarily disobey a subpeena after- 
wards served. We therefore can see no reason why, a witness 
in such a case may not make his election at which place to at- 
tend. Suppose one under subpeena in a civil suit happens to wit- 
ness a capital felony, and is bound by recognizance to attend at 
the trial—is he obliged to obey the subpeena or forfeit his recogni- 
zance ? 

The inconvenience presented by this case has so seldom occur- 
red, that no provision for it has been made by the Legislature. 
It is the power of this Court to declare what the law is, but it has 
no power to make law. 

In the case of the Governor, Secretary of State, Judges, Soli- 
citors for the State, &c., whose duty requires them to be at par- 
ticular places, at particular times, provision is made for taking 
their testimony by deposition. The position of these officers be- 
fore the*statute was similar to that of a witness subpeenaed to at- _ 
tend at two places on the same day. It is true the former were 
under a general obligation to be at certain places at certain times, 
whereas the latter was only under a special obligation ; but the 
principle is the same. The Legislature has proyided for the one 
case because of the general inconvenience : whether it be neces- 
sary to provide for a case like the present, which may not happen 
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again in five years, is a matter for the consideration of the Gen- 
eral Assembly. All we can do is to say, the case has not been 
provided for by statuie, and the common law does not give the 
plaintiff a right to enforce the penalty. 


Per Curiam. Judgment affirmed. 


JOHN M. LEDFORD vs. LEWIS VANDYKE ¢i al. 


A guardian settled with his ward after his arrival at full age, and gave him a bond with 
surety for the sum found due. The ward afterwards erased the name of the surety 
from the bond, and for this erasure, the bond, in a trial against the guardian, was held 
to be void. The ward then sued on the guardian bond, to recover the amount for 
which the first named bond had been taken, and also on account of a mistake in the 


settlement. 
Quere, As to whether he was entitled to recover on account of the mistake ?—but Held, 


That clearly he could not recover on the first ground. 
(The case of the State v. Cordon, 8 Ire., 179, cited and approved.) 


Tis was an action of pest, brought on the relation of the 
plaintiff, upon the bond of the defendant, as his guardian. 
Pleas—accord and satisfaction and payment. 

Upon the trial, at Macon, at Fall Term, 1852, before his 

Honor, Judge Baitey, the case was—The plaintiff, of whom 
the defendant, Vandyke, had been guardian, some three months 
after his arrival at full age, came to a settlement with said Van- 
dyke ; which settlement was made by a mutual friend of the 
parties, upon their joint admissions and the returns of the guardian, 
when it was ascertained and agreed by them, that the said Van- 
dyke owed the the plaintiff $30.483, and for this amount gave to 
the plaintiff his single bill with one Gray as surety, payable one , 
day afterthe date of the same, but under a parol agreement that 
in consideration of the security given, the plaintiff should wait for 
the moneytwelve months. The plaintiff, subsequently thereto, 
» for a consideration of two dollars and fifty cents received from 
Gray, erased his name from the note, and thereupon brought 
guit on the same against Vandyke, and by reason of said erase- 
ment, failed to recover. 
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The present suit being referred for an account, it was ascertain- 
ed and by the parties admitted, that in the settlement made be- 
tween the plaintiff and Vandyke, above mentioned, there was.a 
mistake against the plaintiff, in the computation of interest, of 
$5.15, and which was not embraced in his said single bill to the 
plaintiff. Gray, the surety, was solvent, but Vandyke, at the 
time said suit was brought on his note, was insolvent, and yet re- 
mains so. 

His Honor charged the jury, that if the single bill of Vandyke, 
with Gray as surety, was given by them, and received by the 
plaintiff, in full satisfaction of what was then due by Vandyke as 
guardian, the plaintiff could not recover the amount thereof, but 
was entitled only to the sum of $5.15, with interest: under 
which instruction the jury returned a verdict for the plaintiff, for 
the sum of $ ; and judgment having been rendered on the 
verdict, and the plaintiff being dissatisfied therewith, appealed to 
the Supreme Court. 





J. W. and N. W. Woodfin, for the plaintiff. 
J. Baxter, for the defendant. 


Pearson, J. That the plaintiff could not recover the $304.83, 
the amount of damages for which a note with security had been 
received in satisfaction, is settled. State v. Cordon, 8 Ire., 179. 
Whether he had a right to recover the $5.15, is a question not 
now presented. 


Per Curiam. Judgment affirmed. 











MEMORANDUM. 


Ow1nce to the death of the Reporter immediately afier the ad- 
journment of the Supreme Court at Morganton, and before the 
cases of that, and the June Term previous, were fully prepared 
for the press, the undersigned, with the consent and advice of 
those members of the Court with whom he could immediately 
communicate, continued the publication. In this labor he has 
been kindly assisted by several gentlemen of the profession, to 
whom, he takes this occasion to return the thanks of the family 
of the late Reporter, as well as his own. 

The appearance of these numbers has, on account of the rea- 
sons before alluded to, together with some unavoidable delay in 
the printing, been retarded, though it is hoped with no real incon- 
venience to the profession. 

QUENTIN BUSBEE. 











INDEX. 


ABATEMENT. 


See Justice’s Jurispicrion, 2; Preas anp Pieapine, 5, 7; Ezscr- 
‘went, 1. 


] ACTION. 

1, A plaintiff cannot convert an action founded on contract into a tort, so 
as to charge a feme covert defendant. To do so, the tort complain- 
ed of must be an actual trespass. Barnes y. Harris, 15. 

2. Therefore, where the plaintiff hired to the wife of A. a horse, she act- 
ing as agent for her husband, and the horse was injured by immod- 
erate driving, and the action was brought against the husband and 
wife jointly, but abated by his death as to the former :—Held, that 
the action does not survive against the wife.—J/did. 

8. All suits prosecuted in the name of the State are not necessarily crim- 
inal suits, as distinguished from civi/ suits—the true test being, that 
when the proceeding is by indictment, the suit is criminal, and when 
by action, or other mode, though in the name of the State, it isa 
civil suit. State v. Pate, 244. 

4, Hence, a proceeding in bastrrdy, being a civil suit, where the defend- 
ant made up an issue that he was not the father as charged :—Held, 
That the State was entitled to four peremptory challenges, (under 
87th sec. 81st ch. Revised Statutes.) did. 

5. Where the law from a given statement of facts, raises an obligation to 
do a particular act, and there is a breach of that ohjigation, and con- 
sequent damage,’an action on the case, founded on the tort, is the 
proper action. Bond and Willis vy. Hilton, 308. 

6. By the Act of 1844, a right of action accrues to the Chairman of the 
Board of Superintendents of Common Schools, against the sheriff, 
for failing to pay over the school tax on the 1st day of November, in 
each and every year; and if the Chairman neglects to bring such 
action at that time, he is himself liable to an action, on his official 
bond. State ex rel. Williams v. Lindsay, 823. 

7. A. having sold a horse to B., an infant, and taking his Hote for the 
price, and B. having refused to pay, the contract was rescinded, the 
horse returned, and the note surrendered :—Held, in an action on 
the case by A. against B. foran injury to the horse while in B’s pos- 
session, that the sale was binding upon A., that B. was possessed un- 
der it as owner, and not as bailee of A., and consequently the action 
did not lie. Poe v. Horne, 898. : 

8. A. confessed before a Justice of the Peace a judgment to B. for $40, 
and afterwards paid a part of the judgment, which was to be credit- 
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* ACTION (Continued.) 
ed thereon by B. The credit was not entered, but B. subsequently 
caused a levy to be made on the land of A., which was returned to 
the County Court, and order of sale made, under which the land was 
sold for the whole amount of the judgment. Before this sale, A. 
brought an action against B. to recover the sum paid, and which B. 
ought to have endorsed on the judgment :— 

It seems, that A., having had a day in Court, when he might have 
shown the payment, and having failed to do so, is without remedy; 
but however this may be, this action was brought prematurely; for his 
cause of action did not accrue until the sale. Shoemaker v. Hale, 411. 
See Jupement, 2; Surety anp PrRINcIPAL, 2; Mesne Prorirs, 


ACTION ON THE CASE. 
See Ban, 3, 4. 


ADMINISTRATION, LETTERS OF. 
See Execurors anp Apwrnistrators, 3, 4, 5. 


ADVANCEMENT: 
1, Where an administrator (of one who died before the passage of the 


Act of 1844, ch. 51,) by consent of the heirs of his intestate, sold 

land belonging to them, and one of the heirs, who were also the 

next of kin, had been advanced of personalty :—Weld, that in the 

distribution of the fund arising from the sale of the land, among the 

next of kin, the said advancement cannot be taken into account— 
P that fund being considered as realty. Lawrence v. Rayner, 113. 

9, Where a father put his son in possession of land and afterwards treat- 
ed it as his, but gave him no deed therefor, and by agreement be- 
tween the father, his son, and son-in-law, the latter conveyed to the 
son several slaves, in exchange for the said land conveyed to him by 
the father :—Held, that this was an advancement of the slaves, and 
not of theland, to the son. Credle v. Credle, 225. 

8, Where the widow dissents from her husband's will, advancements by 
the testator to a child must be brought into Aotchpot, in the ascer- 
tainment of her share of the personalty. did. 


AGENT. 
See Brits, Bonps anp Promissory Notes, 7; Butt or Saxe, 8. 


AGREEMENT. 


See Contract, 10; Exxcvurioy, 8. 


AMENDMENT. 
}. Where an amendment is moved for, which the Judge has power to al- 


low, and he refuses to hear the motion or the evidence to support it, 

on the ground that he has no power to allow the amendment, such 

refusal is error in law, which the Supreme Court will correct: Aliter, 

where he declities to exercise the power, 6 other grounds. Free: 
, man y. Morris, 287. 
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AMENDMENT ( Continued.) 

2. Therefore, where an application to amend the entry of a verdict found 
at a former term, on an issue of devisavit vel non, by inserting the 
tenor of the will, the Judge refused to hear evidence in support of 
the application on the ground that he had not power to allow the 
amendment :—Held, that this refusal was error, as the Judge had 
the power which he supposed he had not. did. 

3. Where a Court has power to allow an amendment, the exercise of its 
discretion cannot be revised by an appellate tribunal. But where a 
“Superior Court allows an amendment without power, the Supreme 
Court upon appeal will correct the error. Phillipse v. Higdon, 380. 

4. A Court has not power to allow an amendment, by which the rights 
of persons not parties, will be affected; for example, to amend a fi. 
Ja., 80 as to make it an alias, and give it relation back, and other 
like cases. Nor has a Court power, by allowing an amendment, to 
defeat or evade the provisions of a statute; for example, to allow the 
sheriff's return of a levy on land to be amended, by inserting a par- 
ticular description of the premises, required by statute, the original 
return being defective, and so of the like cases. bid. 

5. The subject of amendments in the pleadings, process and records of 
Courts discussed, and the principles relating thereto, stated and ex- 
plained. did. , 

See EsectMent, 4. 


APPEAL. 

1. By an appeal from the judgment of the County Court, upon a petition 
to lay out a public road, the Superior Court acquires full possession 
of the cause, with power to proceed to a final hearing and judgment. 
Shoffner v. Fogleman, 280. 

2. Therefore, when the County Court dismissed such a petition, and the 
petitioners appealed, it was held, that the Judge of the Superior 
Court, being of opinion that the prayer of the petition ought to’be 
granted, properly ordered a jury to lay out the road, instead of 
awarding a procedendo to the County Court. Jbid. 

8. A., against whom a Justice had given judgment in favor of B., pray- 
ed an appeal to the Superior Court, but the Justice. being of 
opinion that an appeal would not lie to that Court, entered an ap- 
peal to the County Court; afterwards, at the instance of B., and with- 
out the knowledge of A., he changed the entry so as tomake the 
appeal returnable to the Shperior Court, and returned proceed- 
ings accordingly. In the Superior Court, the appeal was dismissed, 
and afterwards, on the application of A. for a recordari to bring up 
the case to that Court ;—it was held, that A. had, under the Act of 
1850, ch. 1, a right to'an appeal to either Court—that the Superior 
Court ought not to have dismissed it, and that A. was entitled to the 
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: APPEAL (Continued.) 

. writ notwithstanding the judgment of dismission. Plummer y. 
Wheeler, 472. 
See ArracuMent, 7; Certiorari, 1, 2; JupGMent, 1. 


APPRENTICE. 
1. The recital of the age of an apprentice in the indenture of apprentice- 
a ship is conclusive of that fact, in a suit by the master against a third 
person for harboring the apprentice. Hooks v. Perkins, 21. 

2. Such recital, however, is not conclusive as against the apprentice, 
when he is prejudiced thereby. Jbid. 

3. The County Court may correct a mistake in the recital of the age of 

; an apprentice, but the recital, as thus corrected, cannot have relation 
= back, so as to make a stranger a tort feasor, in having previously 
thereto taken the apprentice into his service. bid. 

4. It is the duty of the County Court, in binding out an apprentice, to 
select as master a person who will, in their judgment, faithfully dis- 
charge the duty which he assumes; and the relation of the master 
to the apprentice is one of personal trust and confidence. Hence, 
upon the death of the master, no right vests in his personal repre- 
sentative ; and hence also, the master cannot assign the apprentice 
or his services, because inconsistent with the nature of the trust, 
and against the policy of the law. Therefore, where the considera- 
tion of a promissory note was such an assignment, it was held that 
the note was void. Allison y. Norwood, 414. 


ARBITRATION AND AWARD. 
1, It is no valid objection to an award, in an action of ejectment, that 
the arbitrators assessed no damages against the defendant. Moore 
v. Gherkin, 73, 
2. Where, in a question of disputed boundary, the arbitrators fix on a 
line as the dividing line between the parties, their award is a full, 
certain and final decision of the matter in dispute. did. 


ASSETS. 
1. Notes taken by an executor for the sale of slaves, sold to pay debts, are 


not assets until they are dueand collected. McKay v. Flowers, 211. 
* 9. As, where an executor, under an order of Court, sold slaves on a credit 
of six months, and having been sued by a creditor, took time to 
under the Act, and at the time of plea pleaded, the said notes 
were not due or any part thereof ‘received :—/Held, that the plea of 
‘“‘no assets” was by these facts sustained. did. 
See Surety anp Prixcipat, 1; Warranty, 1, 2. 


ASSIGNMENT. 
1. A. made an assignment by deed of certain slaves to B., upon trust to 


sell and pay certain debts, and by the deed A. was to retain posses- 

















INDEX. 487 


ASSIGNMENT ( Continued.) 

sion, but not to sell without the consent of B., and upon payment of 
all the debts by A. the assignment to be void. A. gave notice to B. 
of his intention to sell one of the slaves, to which B. declared neither 
his consent nor disagreement, and afterwards A. sold in the absence 
of B. :—Z/eld, that the sale passed no title as against B., though it 
might have been otherwise, had B. been present. Smith v. Chit- 
wood, 445. 

2. After the sale, an endorsement was entered upon the deed of the pay- 
ment of the last debt secured thereby :—Held, that this was no evi- 
dence to support the sale. did. 

See Bits, Bonps anp Promissory Norrs, 8. 


ASSUMPSIT. 

1. In assumpsit for work and labor done, the plaintiff can recover nothing 
on a guantum meruit, where a special contract is proved, and it ap- 
pears that he has, against the consent of the defendant, refused to 
perform his part of the agreement. Winstead v. Reid, 76. 

2. Where A., in a settlement with B., was allowed a credit of a certain 
sum, as being the amount due from B. to C.:—Held, that the law 
implies such privity of contract between A, and C. as entitles the 
latter to maintain assumpsit against the former for money had and 
received. Carraway v. Cox, 173. 

8. In such cake, the plaintiff's cause of action is not complete until he 
gives notice to the defendant that he accepts him as his debtor; but 
until such notice, the Statute of Limitations does not commence run- 
ning against his demand. did. 

See ConsipERATION. 


ATTACHMENT. 

1. The service of an attachment in the hands of a garnishee, creates a 
lien on the debt or money due by him to the debtor, so that he can- 
not, by payment to the debtor, subsequent thereto, discharge him- 
self from liability. Zindell v. Wall, 3. 

2. Therefore, where the garnishee, in his garnishment, admits his indebt- 
edness to the defendant in the attachment, and subsequently thereto 

+ his agent pays the debt so admitted to be due by him, the plaintiff 
is nevertheless entitled to have the debt condemned in the hands of 
the garnishee to satisfy his demand. bid. 

3. Nor is it any defence to the garnishee, that before he w mmoned, 
his agent had notice from a third person not to pay thedebt, as the 
plaintiff had threatened, or was about to sue out an attachment. 
Ibid. 

4. A judgment in attachment, like judgments at common law, cannot be 
collaterally impeached by evidence that the plaintiff’s cause of ac- 
tion had not accrued at the time his attachment issued... /arrison 
& Respass vy. Pender, 78. 
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ATTACHMENT ( Continued.) 
5. Hence, where, A. sued out an attachment against B., on a claim for 


money paid to his use as his surety—upon a rule against A. by oth- 
er judgment creditors (in attachment) of B., to show cause why the 
monies raised by the sheriff’s sale should not be exclusively applied 
to the satisfaction of their debts :—J/eld, that evidence of the fact 
that the alleged payment by A. as B.’s surety, had not reached the 
hands of the creditor, at the time the attachment issued, was inad- 
missible. Jdid. 


6. Where A. obtained judgment on an attachment against B., upon a rule 


against him by other judgment creditors of B. in attachment, to 
show cause why the monies raised by the sheriff’s sale should not 
be applied to their executions, and not his:—ZJ/eld, that A.’s judg- 
ment could not be collaterally impeached, by evidence showing that 
at the time it was finally obtained, the debt had been paid. J/ar- 
rison & Respass vy. Simmons, 80. 


7. The parties to an issue joined upon an interplea in attachment, (under 


the Act of Assembly, ch. 6, sec. 7, Rev. Statutes,) have each the 
same right of appeal (under sec. 14,) to the Superior Court, as in 
actions commenced in the ordinary way. .WeLean v. Me Danie’, 203. 


8. A. acarpenter by trade, enlisted in the army during the war with Mexi- 


co, and during his absence at the seat of war, B..sued out an attach- 
ment, levied on the carpenter’s tools of A. left in the possession of a 
friend, and had them sold for a debt of A.:—Z/e/d, that whether dur- 
ing a voluntary absence of A. the tools of his trade would or would 
not have been liable to seizure under execution, yet B.’ was liable for 
a wrongful suing out of the attachment, A. not having fraudulently 
or privately absconded within the meaning of the law allowing at- 
tachments, and there being no probable cause to suppose that he 
had. Abrams v. Pender, 260. 


ATTORNEY. 


BAIL. 


See Practice, 1. 


1. The 3d section of the Act of 1844, chapter 31, (providing for the plain- 


to 


tiff a remedy against the bail of the defendant in judgment) embraces 
all judgments. Blue v. McDuffie & Leach, 131. 


. It is therefore no defence for the bail, upon scire facias, to subject 


a no eg. sa. had issued against his pringipal, on a judgment 
in @Paction er delicto. Ibid. 


8. The bail of a person arrested under a writ of capias ad respondendum, 
may maintain an action on the case at common law, against one for 
fraudulently aiding and assisting the ,principal to remove from the 
County, in consequence whereof he had the debt sued on to pay. 
March v. Wilson, 148. 

Nor is it any defence to the action, that the defendant did not know 


a 














INDEX. 489 


BAIL ( Continued.) 
that the plaintiff was the bail of the person remgyed, and could not 
therefore have intended to defraud him. Jbdid. 

5. In such ease, the allegation in the declaration that the plaintiff was 
the bail, is supported by proof of his being special bai/—as sheriff, 
under the Act of Assembly. did. 

6. Nor is it ground for arrest of judgment, that the declaration does not 
aver that a scive facias had issued against the plaintiff as bail, be- 
fore he satisfied the judgment against his principal. did. 

7. A sheriff is not liable as special bail, after he has committed a de- 
fendant on mesne process, though such defendant be permitted by 
him to go at large. Buffulow v. Hussey, 237. 

8 Where a scire fucias was issued against a sheriff to charge him as 
special bail for a person sued at the instance of the plaintiff, and 
who had been, for want of bail, committed to jail in the sheriff’s 
county, and afterwards discharged as an insolvent by two magis- 
trates :—Zeld, that the sheriff was not liable as special bail. bid. 


BASTARDY. 


See Action, 4. 


BILLS, BONDS, AND PROMISSORY NOTES. 

1. If a note be transferred before it is due, the endorsee will hold it freed 
from any dvalings between the maker and payee, had before that 
time. Little v. Dunlap, 40. 

2. If transferred after it is due and dishonored, the maker is entitled to 
the same defences against the endorsee, as he would have had against 
the payee. did. 

8. To render the delivery of a bond effectual, acceptance on the part of 
the obligee is as necessary as the transfer on the part of the obligor. 
Respass y. Latham, 138. 

4. Where A. & B. executed a bond payable to C. for the purpose of 
borrowing money on it for the benefit of A., and C. having refused 
to receive it and advance the money, returned it to A.; and eight 
days thereafter A. sent the bond back to C., with an endorsement 
written thereon to D., “without recourse” &c., requesting C. to 
sign it, (which he did,) as he thought D. would advance the money :— 
Held, in a suit against B., at the instance of the endorsee, that the 
bond was void for want of delivery, by C’s refusal to accept it, and 
that the subsequent endorsement and transfer of it to D. did not 
bind the defendant—he having given no authority for stich new de- 
livery.. bid. 

5. An officer of the Bank in Washington, (Beaufort county,) under cover 
to whom the notice of a protested bill of exchange was sent, proved 
that on the day after he received it, viz: on the 10th of April, 1849, 
he sent it by mail to Newbern, under cover, to the defendant; that 
he did not know where the defendant resided, and that aftcr learning 
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BILLS, BONDS AND PROMISSORY NOTES ( Continued.) 


from a n of Washington, who had married a lady of New- 
bern, that 7é@ did not know, he desisted from further inquiry: It al- 
so appeared that in 1845, the defendant purchased a’-house and lot 
in Newbern, and that after that time, he spent a portion of each year 
in that place, going from his home in Onslow about the latter part of 
June, and returning in October, but that in 1849, he did not leave 
Onslow until the 6th of July. With this exception, the defendant 
had lived from his youth up, on a plantation some two miles distant 
from Jacksonville, the county seat of Onslow, and that was the post- 
office to which his letters and papers were addressed: It further 
appeared, that during the years the defendant spent the sickly sea- 
son in Newbern, several letters post-marked “‘ New York” came to 
him, and were delivered to persons calling for them in his name, and 
that there was a tri-weeckly mail between Newbern and Washing- 
ton :— 


Held, That this proof failed to show that Newbern was the place of the 


the defendant's residence of business, at which he usually received 
his letters and papers :—/eld further, that there was not sufficient 
diligence used by the plaintiff, in giving notice of the dishonor of the 
bill of exchange, to bind the endorser. Runyon v. Montfort, 371. 


6. A. being the holder of a single bond, made by B. payable to C., and 


passed by him to A. without endorsement, upon the representation 
of B., that he was entitled to a credit thereon, admitted the credit, 
took a new note for the residue, and surrendered the old one. Af- 
terwards A. brought assumpsit against B., to recover the sum allow- 
ed as a credit, on the ground that it was not due, and had been al- 
lowed by mistake :—Held, that he could not reccver, because if any 
promise of B. was to be implied for its repayment, it was a promise 
to the legal owner of the first bond. Dickey v. Johnson, 405. 


7. Articles were purchased for a manufacturing company, of which A. 


was the agent, who thereupon gave a due bill in this form: “Due 
E. M. $78—val. rec’d. A. ag’t for the M. Co.”—Held, that A. was 
not personally liable thereon. MeCall v. Clayton, 422. 


8. An assignment of a note, to enable the assignee to sue thereon, must 


be made by the payee, and must be for the whole, and not for a part 
only of the sum mentioned in the note.. A/artin v. Hayes, 423. 
See Apprentice, 4; Texper. 


BILL OF SALE. 

I. Where A. purchased a slave of B. in the State of Virginia, and took 
therefor a bill of sale, which, though not valid under our Statute, 
was good and sufficient by the laws of that State; and the slave was, 
at the time of said sale, in the possession of C..as bailee of B., in 
this State, who afterwards sold the same :—eld, in a suit by one 
claiming under A. against the vendee of C., that the lex loci contrac- 
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BILL OF SALE ( Continued.) 
tus determined the sufficiency of the conveyan B. to A., and . 
that it therefore passed a good title. Drewry v"Phillips, 81. 

2. It would*be otherwise, if the defendant were claiming as a creditor, or 
under a creditor of B.; in which case the lex rei site would govern. 
Lbid. 

8. No technical words are necessary in a bill of sale or a deed of gift of 
slaves :—Held, therefore, that in a deed of gift, words appointing 
“H. agent” of certain slaves “to the use of C.” constituted a valid 
gift to H. as trustee for C. Cobb v. Hines, 350. 

4. It makes no difference whether the witness toa bill of sale, for a slave, 
subscribes his name at the time of the execution of the deed, or 
subsequently, provided it is done bona Jide, and before the rights of 
third parties have attached. Benton v. Saunders, 360. 

5. The question of bana sides, must be submitted to the jury. bid. 


BOOK ENTRY. 
See Evipence, 2. 
BOUNDARY. 

1. In a question of boundary, the distance called for by the deed must 
govern, unless there be some other description less liable to mistake, 
to control it. issam vy. Gaylord, 116. 

2. As, where the distance called for was two hundred feet, and the pre- 
mises described as “ the Winchell lots:”—Held, that the line must 
stop at the end of the two hundred feet, though it does not reach the 
limit of the Winchell lots. did. 

3. Course and distance govern, in questions of boundary, unless control- 
led by some more certain description. Spruill vy Davenport, 134. 

, See AgBITRATION AND Awarp, 2. 


CAPIAS AD SATISFACIENDUM. 

1. The writ of capias ad satisfaciendum, as well as the affidavit author- 
izing it, must correspond with the judgment upon which it is issued. 
Judson vy McLelland, 262. 

2. Therefore, where a judgment was obtained against A. and B., jointly, 
and a ca. sa. issued against A. alone :—Held, that the proceedings 
were irregular, and the defendant entitled to his discharge. bid, 


CARRYING FIREARMS. 
See Free Necroes, 2, 3. 


CASE IN THE NATURE OF WASTE. 

1. Where the husband has possession of the wife’s land, after issue born, 
case, in the nature of waste, is the proper remedy for an injury to 
the inheritance, by cutting timber trees, and should be in the name 
of the husband and wife jointly. Williums & wife v Lanier, 30. 

3. But for an injury to the crop, he must sue alone, and the Stat. of limi- 
tations bars the action after three years. Jbid. 
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* 3. The rule is, the husband must sue alone, or may join his wife, 


the Stat. of imitations bars; but when he must join the wife, the 
Statute does not bar, for it is her action. did. 

4, The action on the case in the nature of waste, allowed (Rev. Stat. ch. 
119, sec. 4) to one tenant in common against his co-tenant, is con- 
fined to cases where there is a permanent injury done to the proper- 
ty held in common. Smith v. Sharpe, 91. 

5. Hence, where A. and B. were tenants in common of a fishery, to 
which, as a part thereof, was attached a small strip of land on the 
river bank, in which was a deposit of marl, valuable only to be used 
on land under cultivation; and B. dug out the marl and carried it 
away, against the remonstrances of A.—though not injuring the 
fishery thereby :—J/e/d, that A. could not, for this, maintain case in 
the nature of waste against B. did. 


CERTIORARI. 

1. Where a party litigant is denied his right to appeal, or deprived of it 
by fraud or accident, or inability to comply with the requirements 
of the law, he may have the writ of certiorari, Daker v. Halstead 
& Co., 41. 

2. But otherwise, when his failure to appeal or make defence was the re- 
sult of his own negligence, or where he trusted his interests to an 
unfaithful agent. did. 

8. Where a judgment was obtained in the County Court against B. & L. 
upon a note which B. had signed in blank for L., for renewal at 
Bank, and which L, had altered by erasure, and filled up, and trans- 
ferred to H.; and B. had trusted to L. to employ counsel to enter 
pleas in bar, who suffered judgment to be taken against both :+ Held 
that B. was not, under these circumstances, entitled to the writ of 
certiorari. Ibid. 

4. Where by a private Act of Assembly abolishing jury trials in the 
County Courts of Richmond county, no provision was made for re- 
moving from said Court to the Superior Court, cases where free 
negroes were charged with unlawfully migrating into this State, the 
proper course under the Act of 1836, (sec. 8, ch. 1, Rev. Stat.) would 
be to remove the same by writ of certiorari to the Superior Court 
for trial: Held, however, that the removal of such case by consent 
of parties, dispensed. with the necessity of 4 certiorari, and gave the 
Court jurisdiction. State v. Jacobe, 218, 

See Peas anp Pieapine, 7. 


CHALLENGE. . 
1. The relationship of a juror to the prisoner, whether by consanguinity 
or marriage, is a good cause of principal challenge on the part of the 
State, but such relationship must be within the ninth degree. State 

vi Perry, 830, 
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CHALLENGE ( Continued.) 

2. The great grandmother of the juror and the ther of the pris- 
oner were sisters :—Held, that the juror is within the prescribed de- 
gree, and was properly rejected. bid, 

See Action, 4. 


CODICIL. 
See Wut, 5. 


COLOR OF TITLE. 
See Dezp, 1. 


COMMON SCHOOL, SUPERINTENDENTS OF. 
See Action, 6. 


CONFESSIONS. 

1. Though the examining magistrate, before whom a prisoner charged 
with felony is brought, dues not reduce the examination to writing, 
as it is his duty to do, yet evidence may be given of such prisoner’s 
confessions at the time. State v. Parish, 239. 

2. But to render such evidence admissible i¢ must appear that the com- 
mitting magistrate did not take down the examination in writing, or 
that the same is lost. did. 

3. Where a magistrate was called to testify to confessions of a prisoner, 
brought before him on a charge of homicide, and stated that he in- 
quired of the prisoner how the facts were: and the evidence being 
objected to by prisoner’s counsel, the witness stated that the confes- 
sions offered were voluntarily made; whereupon the presiding Judge 
allowed them to be given in evidence :—Held, that the prisoner’s 
counsel was not bound to apprise the Solicitor for the State nor the 
Court, of the grounds of his objection, and is not, therefore, precluded 
from insisting in this Court on the objection, that there was no proof 
that the prisoner’s examination was not reduced to writing. Ibid, 


CONSIDERATION. 
The mutual promises of parties to a special contract are sufficient legal 
considerations for either to maintain assumpsit for the breach of it 
by the other. Abrams v. Suttles, 99. 
See APPRENTICE, 4. 


CONSPIRACY. 

1. The offence of conspiracy to cheat and defraud, is not embraced with- 
in the exceptions of the Act of 1836, (Rev. Stat. ch. 35, sec. 8,) limit- 
ing the time in which prosecutions for misdemeanors shall com- 
mence. State v. Christianbury & Hermon, 46. 

2. The word deceit in the Act seems to have been used for cheating by 
JSalse tokens, (which offence may be committed by one person,) and 
is distinct from the offence of conspiracy, the gist whereof consists 
in the confederation (by two or more) to d@ the act charged. did. 
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CONSTABLE. 

1. The degree @hidiligence to which a constable, acting in the capacity of 
a collecting agent (under the Act of 1818) is held liable, is that which 
a prudent man would ordinarily exercise, in the management of his 
own business. Morgan v. Horne, 25. 

2. He is not bound to the same strict accountability in regard to claims 
put into his hands for collection, as with respect to process, delivered 
to him as an officer. bid. 

8. Therefore, where a claim was placed in a constable’s hands for collec- 
tion on the Ist December, 1851, and the debtor was then out of the 
county, and did not return till the 14th; and on the 20th a warrant } 
was sued out, on which judgment was obtained on the 4th January 
following, but no execution thereon was issued up to the 9th, on 
which day the debtor made an assignment of all his property; J¢ 
was held, that these acts did not make the constable liable for negli- 
gence, he having had no instructions from the creditor, and no 
ground to suspect the debtor of inability to pay the debt. did. 

‘See Jury, 4; Recorpari. 


CONSTRUCTION, 
See Contract, 10; Deep, 5; STATUTES, 1, 2. 


CONTRACT. 
1, A. bought of B., a distiller, three hundred barrels of rosin, to be de- 


livered “* when called for within the week next after the purchase,” 
and paid for the same. Within “the week,” B. manufactured and 
had on hand at his distillery more than the above quantity of rosin, 
but A. did not call for it within “the week ;” and afterwards it, with 
the distillery, was consumed by fire :— 

Held, first, that A. was bound to call for the rosin within the time agreed 
upon. Willard v. Perkins, 253. 

2. Secondly, that B. was not bound to set apart for A. any particular 
three hundred barrels. did. 

8. Thirdly, that A. having failed to perform his part of the contract, the 
rosin remained at his risk, and the loss must be borne by him. And 
therefore, he could recover, neither the value upon the contract, nor 
the price, on a count for money had and received. Ibid. 

4. Tenants in common, and partners, may make a contract with one of 
their number, concerning the use of the property se held; and its 
violation gives a good cause of action at law, to those injured. Bond 
é& Willis v. Hilton, 308. 

5. If by the laws of a fofeign country, a contract is void unless it is 
written on stamped paper, it is void every where. Satterthwaite v. 
Doughty, 314. 

6. This principle is especially applicable to the several States of this con- 
federacy, which, though foreign to each other in some respects, are 
united for all great national purposes under one Government. bid. 














INDEX. 495 


CONTRACT ( Continued.) 

7. Therefore, a bond executed and payable in the State of Maryland, 
which is void under the laws of that State, bebause the same was 
not written on stamped paper, is void here also, and cannot be re- 
covered in the Courts of this State. Ibid. 

8. If A. agrees with B. to furnish him a flat boat, of a certain descrip- 
tion, by a time and for a price certain, A. has a right to employ 
another to do the job for him, and if the boat is furnished according 
to contract, B. is bound to pay for it, however much A. may make 
by the operation. Meadows v. Smith, 327. 

9. Though, by statute, payment of a bond may now be pleaded, and 
anything agreed to be received in satisfaction will amount to pay- 
ment, if the agreement be executed, so that the thing becomes at 
once the property of the obligee, yet it is otherwise of a verbal 
agreement to deliver at a future day, in which case the rule of the 
common law, eo ligamine, quo ligatur &c., applies. Rhodes v. Ches- 
son, 336. . 

10. Where the terms of a verbal agreement are ascertained, its construc- 
tion, like the construction of a written contract, is matter of law for 
the Court. Jbid. 

11. A slave was hired for a year to A., who agreed that he would not re- 
move the slave out of the County., A. ordered him to a place be- 
yond the County ; on his way, he was directed by his owner not to 
go out of the County unless compelled by force. , The slave remain- 
ed for a fortnight, and then obeyed the order of A.-—Held, that the 
conduct of the owner was an unlawful interference with the rights 
of A., for which he was liable to damages. Whether it amounted 
to a conversion, Quere? Sample v. Bell. 338. 

12. A. made a parol contract to purchase of B. a tract of land at an agreed 
price, and B. further agreed that he would put certain repairs on the 
premises, before the first of January ensuing. Afterwards, and be- 
fore that day. B. delivered to A. the deed for the land, renewing the 
promise to make the repairs. The repairs not being made, A. brought 
assumpsit to recover damages, and on the trial offered to prove the 
agreement by a witness, when it was objected that the deed was the 
only legal evidence of the contract between the parties :— eld, that 
the proof was admissible, the deed being an execution of one part 
of the agreement, the other having been left in parol; so that the 
proof offered was not to add to, alter or explain the deed. Man- 
ning v. Jones, 368. 

See Asscmpsir, 1, 2. 


COMVERSION. 
See Contract, 11; Trover. 


COSTS. 
Upon the conviction of a slave, under the 48th section of 111th chapter 
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CONSTABLE. _ 
1. The degree fidiligence to which a constable, acting in the capacity of 


a collecting agent (under the Act of 1818) is held liable, is that which 
a prudent man would ordinarily exercise, in the management of his 
own business. Morgan v. Horne, 25. 

2. He is not bound to the same strict accountability in regard to claims 
put into his hands for collection, as with respect to process, delivered 
to him as an officer. bid. , 

8. Therefore, where a claim was placed in a constable’s hands for collec- 
tion on the 1st December, 1851, and the debtor was then out of the 
county, and did not return till the 14th; and on the 20th a warrant 
was sued out, on which judgment was obtained on the 4th January 
following, but no execution thereon was issued up to the 9th, on 
which day the debtor made an assignment of all his property; J¢ 
was held, that these acts did not make the constable liable for negli- 
gence, he having had no instructions from the creditor, and no 
ground to suspect the debtor of inability to pay the debt. did. 
‘See Jury, 4; Recorpakri. 


CONSTRUCTION, 
See Conrract, 10; Deep, 5; STATUTES, 1, 2. 


CONTRACT. 
1. A. bought of B., a distiller, three hundred barrels of rosin, to be de- 


livered “ when called for within the week next after the purchase,” 
and paid for the same. Within “the week,” B. manufactured and 
had on hand at his distillery more than the above quantity of rosin, 
but A. did not call for it within “the week ;” and afterwards it, with 
the distillery, was consumed by fire :— 

Held, first, that A. was bound to call for the rosin within the time agreed 
upon. Willard v. Perkins, 253. 

2. Secondly, that B. was not bound to set apart for A. any particular 
three hundred barrels. bid. 

8. Thirdly, that A. having failed to perform his part of the contract, the 
rosin remained at his risk, and the loss must be borne by him. And 
therefore, he could recover, neither the value upon the contract, nor 
the price, on a count for money had and received. Ibid. 

4. Tenants in common, and partners, may make a contract with one of 
their number, concerning the use of the property se held; and its 
violation gives a good cause of action at law, to those injured. Bond 
é& Willis vy. Hilton, 308. 

5. If by the laws of a foreign country, a contract is void unless it is 
written on stamped paper, it is void every where. Satterthwaite v. 
Doughty, 314. ; 

6. This principle is especially applicable to the several States of this con- 
federacy, which, though foreign to each other in some respects, are 
united for all great national purposes under one Government. did. 
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CONTRACT ( Continued.) 
7. Therefore, a bond executed and payable in the State of Maryland, 
which is void under the laws of that State, se the same was 


not written on stamped paper, is void here also, and cannot be re- 
covered in the Courts of this State. Jbid. 

8. If A. agrees with B. to furnish him a flat boat, of a certain descrip- 
tion, by a time and for a price certain, A. has a right to employ 
another to do the job for him, and if the boat is furnished according 
te contract, B. is bound to pay for it, however much A. may make 
by the operation. Meadows v. Smith, 327. 

9. Though, by statute, payment of a bond may now be pleaded, and 
anything agreed to be received in satisfaction will amount to pay- 
ment, if the agreement be executed, so that the thing becomes at 
once the property of the obligee, yet it is otherwise of a verbal 
agreement to deliver at a future day, in which case the rule of the 
common law, eo ligamine, quo ligatur &c., applies. Rhodes v. Ches- 
son, 336. ° 

10. Where the terms of a verbal agreement are ascertained, its construc- 
tion, like the construction of a written contract, is matter of law for 
the Court. Ibid. 

11. A slave was hired for a year to A., who agreed that he would not re- 
move the slave out of the County., A. ordered him to a place be- 
yond the County; on his way, he was directed by his owner not to 
go out of the County unless compelled by force. , The slave remain- 
ed for a fortnight, and then obeyed the order of A.— Held, that the 
conduct of the owner was an unlawful interference with the rights 
of A., for which he was liable to damages. Whether it amounted 
to a conversion, Quere? Sample v. Bell. 338. 

12. A. made a parol contract to purchase of B. a tract of land at an agreed 
price, and B. further agreed that be would put certain repairs on the 
premises, before the first of January ensuing, Afterwards, and be- 
fore that day. B. delivered to A. the deed for the land, renewing the 
promise to make the repairs. The repairs not being made, A. brought 
assumpsit to recover damages, and on the trial offered to prove the 
agreement by a witness, when it was objected that the deed was the 
only legal evidence of the contract between the parties :—Held, that 
the proof was admissible, the deed being an execution of one part 
of the agreement, the other having been left in parol; so that the 
proof offered was not to add to, alter or explain the deed. Van- 
ning v. Jones, 368. 

See Asscmpsit, 1, 2. 


COMVERSION. 
See Contract, 11; Trover. 


COSTS. 
Upon the conviction of a slave, under the 48th section of 111th chapter 
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COSTS ( Continued.) 
of Rey. Statutes, the owner, and not the hirer, is liable for the costs 
of the prosecttion. State v. Levi, 6. 
See Manpamvs, 2. 


COUNTERFEITING. 
See Staves, 1, 


COURTS. 

A Court when called on to determine facts upon testimony is, like a jury, 
bound te take into consideration all that a party may have said at 
the same time; but it will scrutinize the statement, and if it believes 
a part of the same to be improbable, or at variance with other estab- 
lished facts, it will reject that part until other proof is offered to sus- 
tain it. Lawrence v. Rayner, 113. 

See Amenpment, 3,4; Apprentice, 3,4; Certionart, 4; Practice, 
1, 2, 6; Practice 1x Supreme Court, 2. 


COURT HOUSE. 
See Presumption, 2, 3. 


COVENANT TO STAND SEISED. 
See Derup, 4, 5. 


DAMAGES. 
See ApitraTion AnD Awarp, 1; Maurcious Arrest. 


DECEIT. 
See Conspiracy, 2. 


DECLARATIONS. 
See Evivence, 1, 3. 


DEED. 

1. The sheriff sells the lands of A. for taxes, and makes a deed to the 
purchaser. If this be inoperative, the deed from A.’s vendor to him 
would be good color of title; but if the sheriff’s deed be operative 
and pass title, then the deed of A.’s vendor could not be set up by 
A. a8 color of title. Everett v. Smith, 3038. 

2. Ifa conveyance of land be made to A. and B., and the deed delivered 
to A. without the knowledge of B., and he upon information thereof 
from A., dissents therefrom, nothing passes to him by the deed, and 
he cannot maintain ejectment. Barter v. Baxter, 341. 

8. Whether the whole vests in A., or the deed is inoperative as to a moi- 
ety, Quere? Ibid. 

4. However untechnical and ungrammatical a deed may be, yet it may 
be valid, if its words declare sufficiently and legally the party’s in- 
tention. Therefore, where by a very informal deed, A, “in consider- 
ation of good will and affection for his son-in-law, H.,” gave him 
certain slayes, and then followed this clause: “I also appoint H. 
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DEED (Continued.) 

agent of the following property, to wit,” (mentioning certain’slaves, ) 
“and the following tracts.of land,” (describing them,) “‘ to be to use 
and benefit of my daughter, C.,” &c.: Jt was held, that the intention 
to give the land to the daughter being plain, the deed might operate 
as a covenant to stand seised, either to the use of H., as trustee for 
C., or to the use of C.; and guacumgue via, the title had passed from 
A., and he could not recover in ejectment against H. Codd v. 
Hines, 343. 

5. In a deed of bargain and sale, the bargainor covenanted that “he was 
signed of a good, &c., estate, &c.:—Held, that the Court could not 
by construction, substitute seised for signed, so as to make the sen- 
tence intelligible and operative as a covenant of seisin. Hagler v. 
Simpson, 384, 

6. The bargainee having been sued in ejectment, and a recovery had 
against him, voluntarily left the possession, and it not appearing 
that possession had been taken under the recovery :—Held, that 
there was no eviction to sustain an action on a covenant for quiet en- 
joyment. Ibid. 

See Assignment, 1; Dower, 4. 


DELIVERY. 
See Butts, Bonps anp Promissory Nores, 3, 4; Deep, 2; Dower, 4. 


DEVISE. 

1. Where testator devised his lands to his wife, and added, “if she should 
have a child by me, for the child to have, at her death, all my land, 
and in case she should die without an heir, for the land to go to her 
nearest relation ;” and the wife died in the lifetime of the devisor, 
leaving her father her nearest relation:—Weld, that the limitation 
over does not depend upon the vesting of the life estate of the wife 
as a condition precedent, and her father, therefore, takes in prefer- 
ence to the heir of devisor. Roach v. Knight. 1038. 

2. Devise of lands to “ P., daughter of B., reserving to B. the use of the 
land until P. should become ten years of age, then the rents to be 
applied to educating her, and in case P. dies without lawful heir be- 
gotten of her body, then to be sold.” &. P. the daughter, died at 
four years of age :—Held, that B., the father, took an estate to his 
own use until the time when P. would have attained the age of ten. 
Brothers v. Brothers, 265. 

8. Devise of testator’s whole estate “‘to remain together as joint stock-of 
my wife and children, and my farm continued under the manage- 
ment of my executor, for their support and education, and that each 
one, if a son, receive his distributive share when he arrives at the 
age of twenty-one years,” &c. D. one of the sons, died at the age 
of six years, and the Court having held that the widow, on her mar- 
rying again, had a right to withdraw from the joint stock, her share, 














DEVISE ( Continued.) 
(Armstrong v. Baker. 6 Ire. Eq., 553,) the administrator of D. claim- 
ed D.’s share as demandable at his death, or his aliquot proportion of 
the income thereafter accruing :— Held, that he was entitled to nei- 
ther, the share not being demandable until the time when D. would 
have attained twenty-one, and the income belonging to the other 
devisees, exclusive of the widow. Petiway v. Baker, 268. 

4. Devise of land to L., “ provided the said L. shall pay to my grandson, 
E., three hundred dollars ;” E. died in the lifetime of the testator:— 
Held, first, that the proviso did not make the devise to \L. condi- 
tional, but gave a legacy to E. charged upon the land. Woods v. 
Woods, 290. 

5. Secondly, that by the death of E., in the lifetime of the testator, the 
legacy lapsed, and L. took clear of the charge. bid. 


DILIGENCE. 
See Constasze, 1, 3. 


*sDISORDERLY HOUSE. 
See Inpicrent, 2. 


DISTRIBUTIVE SHARE. 
See Devise, 3; Estopret, 3, 4, 5, 6. 


DOWER. 

1. A widow, who dissents from her husband's will, takes dower as in 
ease of his intestacy ; and is, therefore, entitled to have the dwelling- 
house, improvements, &c., allotted to her in the assignment. Jones 
vy. Jones, 177. 

2. And in such case, as in case of intestacy, the jury have a right to as- 
sign dower altogether in one tract of land. J did. 

3. The jury, in assigning dower, have no right to give the widow the 
privilege of cutting fire-wood and feeding stock upon land not set off 
for dower. Ibid. 

4. On a petition for dower, the heirs-at-law produced a deed from the 
husband, dated thirteen years before his intermarriage with the pe- 
titioner, and by a subscribing witness proved a delivery of the deed 
a short time before the husband’s death, and his declaration that the 
deed had been delivered many years before :—W/eld, that this decla- 
ration was no evidence of any previous delivery, as against the pe- 
titioner. Pinner v. Pinner, 475. 


EJECTMENT. 

1. Im ejectment, where the suit abated by the death of the tenant in pos- 
session, notice to “ the heirs” of such deceased tenant, without nam- 
ing them, is sufficient to revive the suit against them, under the 7th 
and 9th sec. of Rev. Stat. ch. 2; and upon failure of the heirs to ap- 
pear and make defence, the plaintiff’s lessor is entitled to judgment 
by default against the casual ejector. Johnson v. Maddera. 52. 


INDEX. 
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EJECTMENT ( Continued.) 

2. [In England, at common law, on failure of the defendant to confess, at 
the trial, lease, entry and ouster, according to his consent rule, the 
lessor of plaintiff was nonsuited, though he might afterwards sign 
judgment against the casual ejector; but in our practice, where the 
judgment is entered in the same Court where the pleadings are made 
up and the trial takes place, the lessor is not nonsuited, but has his 
judgment by default at once againt the casual ejector.} did. 

3. Where A. demised to B. in writing a tract of land, and excepted there- 
out a certain Lot, one half whereof previously thereto he had in 
writing demised to J. S., (and which had been surrendered by J. S.,) 
and the other half he had by parol agreed to lease to J. D., to whom, 
after the said lease to B., he demised in writing the entire excepted 
Lot :—Held, that the exception in the lease from A. to B. was a good 
defence for one claiming under J. D., in ejectment brought by B. for 
said Lot—the validity of the exception not being dependent on the 
truth or falsity of the recital in the lease to the lessor of the 4 
tiff. Jargrove v. Miller, ‘68. 

8. The Court below has no right to allow an amendment to a declaration 
in ejectment, by adding a count on the demise of a person who died 
since the commencement of the action—although he was alive at 
the date of the demise in the proposed count. Skipper v. Lennon, 
189. 

5. If at the time, the lessor of the plaintiff purchased and took his con- 
veyance, the defendant was in possession of the premises described 
in the declaration, claiming them adversely, the plaintiff cannot re- 
cover. The lessor of the plaintiff had but a right of entry, which 
he could not convey, so as to enable his assignee to sue in his ewn 
name. Mercer v. Halstead, 311. 

6. A debtor and those who by a fraudnlent deed claim under him, after 
a sale by the sheriff under execution, do not hold possession ad- 
versely, so that a purchaser at the sale made by the sheriff, cannot 
transfer the estate, after he has the sheriff’s deed. Hardy & Bro- 
ther v. Simpson, 325. 

7. After one’s land has been sold for the payment of his debts, he is look- 
ed upon as a tenant at sufferance—a mere oceupant, unless he is 
able to show, that for some cause or other, the sheriff’s sale did not 
pass his estate. J did. 

. A plaintiff in ejectment, who pending the action takes possession of 
the premises, cannot further maintain it; but such fact must be al- 
leged in some proper form, as by plea to that effect, “since the last 

continuance.” Johnson & wife v. Swain, 335. 

9. A tenant in common can bring ejectment, when there is an actual 
ouster. Ibid. . 

10, The-51st sec. of Rev. Stat. ch. 31, is a remedial enactment, and shall 
receive a liberal construction. Morris y. Staton, 464. 


@ 











500 INDEX. 


EJECTMENT ( Continued.) 

11. Therefore, when A. leased to B., and B. put C. in possession as ten- 
ant at will, i¢ was held, that C. was, within the true meaning of that 
section, the tenant of A., and in an action of ejectment by A., bound 
to give the bond thereby required, before being permitted to become 
a defendant to the action. J bid. 

See Presumption, 1. 


EMANCIPATION. 

1. An order of the County Court for the emancipation of a slave, pro- 
cured on motion of an attorney,.in the name of the owner, was a 
valid act of emancipation before the Act of 1830, (Rev. Stat. ch. 111, 
sec. 57,) notwithstanding the owner’s consent does not otherwise 
appear. Allen v. Allen, 60. 

2. Especially is such order valid, when it appears of — that the 
owner, at a subsequent term, entered into bond, agreeably to law, 
(reciting the former proceeding) to keep the negro from becoming 
chargeable, &c. Ibid. 


ENDORSEMENT. 
See Assignment, 2; Brits, Bonps anp Promissory Nores, 1, 2, 4. 


ENTRY, RIGHT OF. 
See Esecruent, 5; Tenant 1x Common, 2. 
ESTOPPEL. 

1. The doctrine of estoppel, as between landlord and tenant, does not 
apply to the latter; when he has been evicted, and subsequently let 
into possession by a new and distinct title, under another landlord. 
Gilliam v. Moore, 95. 

2. Where A. conveyed to B. by deed of mortgage, A. retaining posses- 
sion of the land, which was afterwards sold under execution for his 
debt and purchased by C., who entered, and nearly two years sub- 
sequent thereto demised the land to A. under a contract for the sale 
of it :—ZHeld, in a suit by B. against A., that the latter was not es- 
topped from disputing the title of the former, and that seven years’ 
possession, under color of C.’s title, was a good defence to the ac- 
tion. bid. 

8. In a suit by one of the next of kin against the administrator and his 
sureties on his administration bond, for a distributive share of the 
sales of slaves sold by the administrator, not in his capacity as such, 
but as a commissioner appointed by Court, under a petition for par- 
tition, to which the plaintiff was a party :—Held, that the plaintiff 
is thereby estopped from saying that the administrator, after the 
sale, held the proceeds as administrator. Fanshaw v. Fanshaw, 166. 

4. Nor can the defendants be held liable, by reason of the administrator’s 
return of his account of sales, wherein he states the same were made 
by him as administrater—inasmuch as his acts will be referred to his 
rightful authority, (as commissioner.) did. 
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ESTOPPEL ( Continued.) 

5. Nor will the fact that the plaintiff was a lunatic at the time the pe- 
tition for partition was filed, protect him from the estoppel.” Jdid. 

6. Held, also, That though the administrator had a right to keep the 
slaves, and sell or hire them if necessary, to pay the debts, yet he 
was not bound to keep them, there being no debts; and his joining 
in the petition for partition, with the others, next of kin, was in ef- 
fect a delivery of the property over to them, and a discharge of his 
liability therefor. did. 
See Practice, 3, 4. 


EVICTION. 
See Deen, 7. 


EVIDENCE. 

1. A party may give in evidence declarations made by himself and an- 
other in regard to, and accompanying the transfer of personal pro- 
perty between them, for the purpose of showing the nature of the 
transaction; and @ fortiori are such declarations admissible to sus- 
tain that other person, when he is called on to testify to the trans- 
action, and his credibility is impeached. Fain v. Edwards, 64. 

2. Where an entry in a book has been adjudged to be admissible in evi- 
dence, it is admissible for all purposes, and upon a new trial of the 
case, the decision of the Court below, on inspection, is conclusive as 
to all objections on account of matters appearing on the face of the 
entry. Ibid. 

8. The declarations of a person under whom a party derives title, made 
before, or simultaneously with the sale, are admissible in evidence 
by the other party, to show fraud in the sale. Sutterwhite v. Hicks, 
105. 

4. Though, ordinarily, he who alleges fraud must prove it, the rule does 
not extend to a case where, upon a question of consideration in the 
sale of a slave, the vendor, vendee and subscribing witness thereto 
were brothers-in-law, and the vendor at the time was sued for debt, 
and insolvent. bid. 

5. A plaintiff in an action of slander, is entitled to give in evidence, in 
chief, his general character. Sample v. Wynn, 319. 

See Apprentice, 1, 2; Assignment, 2; Conressions, 1, 2,3; Con- 
Tract, 12; Courts; Dower, 4; Grants, 8; Liurrations, Stat. 

or, 3; Presumption, 3; Wut, 2, 4, 7. 

. 
EXECUTION. 

1. A. having chartered a vessel which he commanded, B. loaded her 
with a cargo for sale in the West Indies, which he insured and con- 
signed to A., and furnished supplies for the voyage, A. agreeing, 
‘ out of te proceeds of the sale, to pay to B. the cost of the cargo 
and the bill for supplies, with five per cent. thereon, and to retain 
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EXECUTION ( Continued.) 
the residue, if any, as freight: //e/d, that A. had no interest in the 
¢argo Which was liable to seizure under a ji. fa. Griffin v. Wil- 
liame, 292. 

2. Where a sheriff. sells lands under several executions, and the sale is 
rightful under one, though unlawful under the others, the purchaser 
acquires a good title. Dailey v. Morgan, 352. 

3. A sheriff having in his hands several executions against A., levied up- 
on lands and other property for their satisfaction. One of these ex- 
ecutions had been assigned to indemnify the sheriff and two others 
against loss as sureties of A., and it was agreed between the sheritf 
and his co-sureties, that one of them should bid off the property, if 
it should sell low, for their common benefit; under this agreement 
the land was bought :—//eld, that the agreement was not fraudu- 
lent, or otherwise unlawful, and did not vitiate the sale. did. 

4. Where a sheriff returned an execution, endorsed “ Enjoined ” :—Z/eld, 
that the return was sufficient. ation y. Marr, 377. 

See Lease, 3; Levy. 


EXECUTORS AND ADMINISTRATORS. 

1. An executor or administrator must have a distinct notice, within a 
reasonable time, of a creditor's demand for funeral charges, the 
amount due, and the articles furnished, before he is bound to pay it 
by suit. Ward & Co. v. Jones, 127. 

2. Where the account sued on was composed of many items, a part of 
which were articles furnished for the burial, and the whole was pre- 
sented to the administrator for payment :—J//c/d, that the fact of the 
defendant's having seen the articles purchased, and his having known 
for what purpose, (though he knew not the price charged,) and the 
further fact that he said “he would have paid it if the plaintiff had 
presented his account right,” furnish no evidence of such notice as 
the law requires. Jbid, 

8. The right of the next of kin to letters of administration is not abso- 
lute and exclusive, so as to give them a legal claim to demand that 
the appointment of a third person as administrator should be vaca- 
ted, to make room for their application. Stoker v. Kendall, 242. 

4. If the next of kin do not apply for letters of administration, or fail to 
give bond and security as the law requires, and the County Court 
thereupon gives the appointment to some other person, the next of 
kin have ng further right, and the Court has no power to revoke or 
declare void such appointment. bid. 

5. Where goods of an intestate are converted after his death, his admin- 
istrator, in an action of trover to recover the value, must produce on 
the trial his letters of administration as evidence of his title. es- 
lex, v. Roseman, 389. 

6. A Dviulent donee who hag become liable to creditors, as executor de 

















INDEX. 503 


EXECUTORS AND ADMINISTRATORS ( Continued.) 
son tort, of his donor, cannot discharge himself by delivery of the 
thing given, to one who afterwards obtains letters of administration. 
Morrison vy. Smith, 399. 
See Apvancement, 1; Assets, 1, 2; Esropren, 3, 4. 5, 6. 


EXECUTOR DE SON TORT. 
See Execurors ANp ADMINISTRATORS, 6. 
FENCE. 

1. The Act of 1846, ch. 70, forbid“ing the removal of fences, &c., does 
not extend to persons in the rightful possession of the premises— 
as guasi tenants, occupying the same by the consent of the owner. 
State vy. Williains, 197. 

2. Hence, where A. had dower of land adjoining the land of B., and one 
of the lines of said dower land ran through a field, a part of which 
was the land of 3., and which her husband, during his life, and she, 
after his death, with the consent of B., had cultivated; and she had 
the fence on B's part removed to her own land :—Held, that these 
circumstances were insufficient to support an indictment under the 
Act of 1846. Jbid. 


FERRY. 
1, In an indictment for a nuisance in not keeping a ferry in repair, 
where the only question was as to the present ownership of the land, 
to which the ferry had always been appurtenant, and evidence was 
offered tending to show that the defendant had purchased the same : 
dleld, it was no error in the Court below to charge the jury, that if 
the defendant was the purchaser of the former owner’s estate in the 
land, they might find that he was the proprietor, and therefore 
guilty. State v. Willis, 223. 
2. An indictment charging a Railroad Company, as the owner of a pub- 
lic ferry, for not keeping up the same, must set forth how the duty 
of keeping up the ferry and transporting. passengers became imposed 
by their charter. State v. W. & M. Railroad Company, 234. 
FORFEITURE. 

See Lease, 2. 
FORMER ACQUITTAL. 

See PLeas anp Pieaprse, 1, 2, 3. 
FORMER .CONVICTION, 

See Pieas anp PLEADING, 4. 
FORNICATION AND ADULTERY. 

1. The Act of 1838. ch. 24, (declaring void all marriages between white 
persons and free negroes and persons of color,) includes only cases 


where such persons of color are within the third degree.g State v. 
Melton & Byrd, 49. 
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FORNICATION AND ADULTERY ( Continued.) 

2. Hence, where in an indictment for fornication against A. & B., (who 
had been married,) it appeared that one of the defendants was of 
Indian blood, but cf what degree was not proved :—eld, that there 
could be no conviction. bid. 


FRAUD. ; 

There is no distinction between frauds consisting mainly in acts, and 
those which consist mainly in words—the criterion of the plaintiff’s 
right of action and the defendant’s liability being, that the one 
should have been damaged, in consequence of the fraud of the other. 
March v. Wilson, 148. 

See Evivence, 4; Jupce’s Cuarce, 2; Justice’s Jurispicrioy, 8. 


FREE NEGROES. 

1. The 12th sec. 84th ch. Rev. Statutes, in regard to the offence of taking 
and conveying a free negro out of the State, with intent to sell 
him as a slave, includes only cases in which the taking is by vio- 
lence; and does not extend to cases where the negro is induced to 
go by persuasion, seduction or deception. State v. Weaver, 9. 

2. The wearing or carrying about the person, or keeping in the house 
by a free negro any one of the articles prohibited by the Act of 
1840, ch. 40, (as a rifle, musket, bowie-knife, &c.,) is a distinct of- 
fence, and should be so charged in the bill of indictment. State v. 
Locklear, 205. 

3. But where the indictment charged, in the same count, the carrying of 
a “musket, rifle and shot-gun,” proof of the unlawful carrying of 
either one of the articles, is sufficient to justify a conviction; and 
the objection to the indictment cannot be taken advantage of, either 
at the trial, or upon a motion in arrest of judgment. did. 


See Fornication anp Apvuttery, 1. 


GARNISHEE. 
See Arracnment, 1, 2, 3. 


GRANTS. 

1, A grant for vacant land, issued upon the certificate of commissioners 
authorised by law to act in the premises, cannot, in an action of 
ejectment, be impeached for fraud, mistake, or any irregularity in the 
proceedings before the commissioners. Loringgood v. Burgess, 407. 

2. If two grants lap, and while neither grantee is settled upon the lapped 
part, the junior enter upon the lappage and clear, enclose and culti- 
vate a field upon it for seven years, he will acquire a title to it. But 
if, at the time he encloses his field, it be with the permission of the 
elder grantee, upon his agreeing to set his fence back whenever it ap- 

by a survey that it is over the line of the older grant, his pos- 
session of the field will not prevent the elder grantee, or one claim- 
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GRANTS ( Continued.) 
ing under him, from having his lines run according to the calls of 
his grant. Bryson v. Slagle, 449. 

3. An agreement made by a junior grantee, in relation to his possession 
of a part of his land covered by an older grant, with the widow of 
the elder grantee who continued in possession after the death of her 
husband, is evidence that she had an interest in the land, and had, 
therefore, the right to make the agreement: and at all events, the 
junior grantee, and those claiming under him, are estopped from 
calling that matter in question. bid. 

4. If one be in possession of lands under known and visible boundaries, 
and at any time before the presumption of a grant has arisen under 
the statute, another procure a patent for such lands, or a part there- 
of, the patent interrupts the presumption, and the subsequent pos- 
session, though with the former, of the length of time required by 
the statute, will not raise the presumption of a grant for the land 
covered by the patent. Brown's Heirs v. Potter's Heirs, 461. 

5. Where two grants lap upon each other, so that both cover in part the 
same land, the possession of the lappage is in law in him who has 
the better title, unless there be by the party claiming under the oth- 
er, as actual possession, or possessio pedis, thereon, Ibid. 


HEIR. 
See Warranty, 1, 2. 


HUSBAND AND WIFE. 
See Action, 1, 2;*Casg IN THE NATURE OF WASTE, 1, 2,38; Witt, 1; 
Wirness, 1. 


GUARDIAN AND WARD. 

A guardian settled with his ward after his arrival at full age, and gave 
him a bond with surety for the sum found due. The ward after- 
wards erased the name of the surety from the bond, and for this 
erasure, the bond in a trial against the guardian was held to be void. 
The ward then sued on the guardian bond to recover the amount for 
which the first named bond had been taken, and also on account of 
a mistake in the statement :-— 

Quere ? whether he was entitled to recover on account of the mistake, but 
held, that clearly he could not recover on the first ground. Ledford 
v. Vandyke, 480. 

See Inrant, 1. 


INDICTMENT. 

1, Under an indictment for stealing and carrying away a slave, (Rev. 
Stat. ch. 84, sec. 10,) the venue must be laid, and the prisoner tned, 
in the county where the original felonious caption took place. State 
v. Groves, 191. ¥ 

2.,.The keeper of a shop for the sale of spirituous liquors, who permits 
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INDICTMENT ( Continued.) 
the promiscuous assembling about his shop of persons who cause 
disturbances by loud noises, quarreling and swearing—and such dis- 
turbance being ‘the probable consequence of his conduct—is indict- 
able for keeping a disorderly house. State v. Thornton, 252. 
3. An indictment for perjury must set out the substance and effect of the 
testimony, in which the perjury is assigned. State v. Groves, 402. 
4. Where an indictment charged the defendant with having sworn that 
i A. purchased a gun of B., and his testimony as proved on the trial 
id was that B., in a conversation with A., asked him if he had brought 
" home his gun, to which A. replied “he had forgot it,” and said “I 
will keep the gun and allow $15 for it on what you owe me,” to 
which B. replied “ enough said :"—//eld, that the proof did not sup- 
port the charge; for B.’s answer did not necessarily import an as- 
sent to the proposal of A., but was susceptible, under the circum- 
stances, of another interpretation. Jdid. 

Indictment for selling spirits toa slave, “the property of one William 
Michaels.” The true name was William H. J/ichal:—Zeld, there 
was no variance. State v. Llouser, 410. 

6. Where a statute defines an offence, makes it indictable and prescribes 
the punishment, an indictment for it is wholly founded on this sta- 
tute, although it contains a reference to a former statute, giving a 
penalty to a common informer, for the same act. Siate vy. Aber- 
nathy, 428. 

Thetefore, if the indictment concludes against the statutes, it is fatally 
defective, and judgment will be arrested after verdict. Jdid. 

8f In an indictment against a Justice of the Peace, for corruption in an 

‘ act done in virtue of his office, it is not sufficient to charge that the 
act was done corruptly; the facts must be set out in which the cor- 
ruption consists. Stute v. Zachury, 432. 

It is a misdemeanor in office, for a Justice of the Peace to sell or trans- 
fer a judgment rendered by himself or by any other Justice, if in 
his possession, ciriute officii, the law making it his duty to keep 
and preserve such judgments. Ji. 

See Fence, 2; Ferry, 2; Free Necroes, 1, 2,3; PLeas anp Preap- 


ot 
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inG, 8, 4; Staves, 1. 


INFANT. 

1. One cannot recover of an infant, who has a guardian, for board and 
other necessaries, where the charges exceed the child's income. 
Hussey v. Roundiree, 110. 

2. A step father, though not bound to support his step children, nor they 
to render him any service, yet if he maintain them or they labor for 
him, in theabsence of an express agreement, they will be deemed to 
_ dealt with each other as parent and child, and not as strangers. 

id. 
See Actiox, 7; Witt, 3. ‘ 
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JUDGE'S CHARGE. 


1. Whenever, in the trial of a cause a point arises, which it is important 
to either party to sustain, and there is no evidence offered upon it, it 
is not only no error in the Judge so to inform the jury, but it is his 
duty. Sutterwhiie v. ITicks, 105, 

2. Where, therefore, upon a question of fraud, the plaintiff put in evi- 
dence certain bonds having no subscribing witness, to show the con- 
sideration for the bill of sale under which he claimed, and it did not 
appear that the bonds were ever seen by any one before the trial :— 
Held, that it was no violation of the Act of Assembly, (ch. 31, see. 
136,) by the Judge below, to charge the jury that “ the existence of 
said bonds was unknown to any one, except the parties, until they 
were produced upon the trial.” Zdéd. 

See Ferry, 1; Maxiciovs Prosecution, 2; Roaps, 1. 


JUDGMENT. 

1. Where one who had appealed from the judgment of a Justice of the 
peace, countermanded the appeal, and at his request, the Justice re- 
tained the appeal :—J/eld, that the judgment was thereby reinstated 
in full force, and would maintain a suit founded thereon; although 
the appeal was countermanded, upon an agreement of the opposite 
party to refer the whole matter to arbitration, which agreement he 
had violated. Sturgill v. Thompson, 392. 

2. A Justice’s judgment on a warrant against an administrator, ascertain - 
ing the amount due, and having endorsed thereon a suggestion of 
the defendant’s intention to plead “no assets,” according to Rey. 
Stat. ch. 46, sec. 25, is not a final judgment, and an action will not 
lie upon it. Anderson v. Young, 408. 

See ArracuMent, 4, 6. 


JUSTICE OF THE PEACE. 


See Conressions ; INpictMent, 8, 9. 


JUSTICE’S JURISDICTION. 

1. The penalty of one hundred dollars, imposed by the Statute, (Rev. 
Stat. ch. 34, sec. 78,) to be paid to the owner, for harboring a runa- 
way slave, is not within the jurisdiction of a single magistrate. 
Branch v. Houston, 85. 

2. Where jurisdiction is withheld by law, a plea in abatement therefor 
need not be put in—as a Court will, ef its own motion, stay its ac- 
tion in such case. J bid. 

3. Where the payee of a bond endorsed thereon a payment for the pur- 
pose of bringing the amount within a Justice’s jurisdiction, upon 
suit brought before the Justice :—He/d, to be a fraud upon the law, 
and a plea in abatement will be sustained. Joore & Co. v.)Thomp- 
son, 221. 
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JURY. 

1. The jury, after they were empanneled, went, in a body, under the care 
of the sheriff, a mile and a half into the country for recreation ; 
were kept together, no one was permitted to speak to them, nor 
were they permitted to speak to any one, and upon returning, they 
immediately retired to their room :—Held, there was no improper 
conduct in this, nor was it a separation of the jury. State v. Perry, 
830. 

2. If it appears that an order for a special venire was obtained, and that 
the jurors attended, it is not necessary that the record should posi- 
tively shew, that the writ was issued by the Clerk of the Court. It 
will be presumed that the writ did issue. did. 

3. To constitute a legal jury under the Act of 1836, ch. 35, sec. 17, it is 
not necessary that any jurors should be summoned under the special 
venire. The prisoner has a right to the full benefit of the order of 
the Court directing a special venire, and if the order has not been 
obeyed, it would be a good objection to the Court’s proceeding on 
the trial; if however, the prisoner selects his jury, without objection 
on that ground, it is a waiver of it. did. 

4. It is not necessary to the legal constitution of a Grand Jury, or their 
legal transaction of business, that an officer should be appointed to 
wait upon them. It is convenient and proper that they should have 
such an officer, and when a constable is appointed, he must take the 
prescribed oath—but not so with the sheriff, who being a sworn offi- 
cer of the Court, can properly attend on the Grand Jury without 
such oath having been administered to him. did. 





LAPPAGE. 
See Grant, 2. 


LEASE. 

1. Turpentine trees are the subject of lease. Rooks v. Moore, 1. 

2. Where forfeiture of a lease is incurred by non-payment of rent, if the 
lessor receives from the lessee rent subsequently accruing, the for- 
feiture is thereby waived. Richburg v. Bartley, 418. 

3. A term for years in land, is liable to levy and sale by a Constable un- 
der a Justice’s execution. Glenn v. Peters, 457. 

See Eyecrment, 3, 11; Trespass, 1. 


LEGACY. 
See Devise, 4, 5. 


To authoris@msale of land, by order of the County Court, there must 
have been a levy of the execution issued by the Justice; and proof 
by the officer, that he adopted the levies endorsed on the executions, 
before issued on the same judgments, and that he considered them as 
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LEVY ( Continued.) 
his levies, is insufficient. In such case, the Court had no power to 
grant the order of sale, and its proceeding was a nullity. Brazier 
v.. Thomas, 28. 


LEX LOCI. 
See But or Satz, 1, 2; Contract, 5, 6, 7. 


LIEN. 
See Arracument, 1, . 


LIMITATION. 
See Devise, 1; Warranty, 1. . 


LIMITATIONS, STATUTE OF. 

1. To take a case out of the Statute of Limitations, the promise must be 
certain, or capable of being reduced to certainty, and the claim sued 
on identified as that in regard to which the promise was made, 
Shaw v. Allen’s Ex’rs, 58. 

2. Hence, where an account was presented to the defendant and he said 
“T reckon it is correct, but I have sets-off against it, and would 
rather settle with the plaintiff myself,” and the witness could not say 
that the account exhibited on the trial was that which was present- 
ed to the defendant :—Z/eld, that this was insufficient. did. 

3, A. put into the hands of B. for collection a claim against C. and D., 
and a judgment having been obtained thereon, and a ji.,fa. levied on 
the property of C., A. B. and C, met at the house of C. on the day 
appointed for the sale, when C. paid to B. orie half of the debt, who 
immediately paid it over to A., and it was agreed between B. and C, 
in the presence of A., that B. should pay the residue of the debt to 
A., and if it should not be collected out of D., C. would repay it to 
B.; shortly after C. paid the residue to B. In an action brought by 
A. against B.:—Z/eld, that what had taken place at the house of C. 
was equivalent to a demand by A, for payment from B., and there- 
fore the Statute of Limitations began to run from that time :—Z/eld, 
further, that B. having offered in evidence circumstances tending to 
raise a presumption of payment to A., was entitled to shew in fur- 
ther support of the presumption, that A. and B. lived near each oth- 
er, met almost daily, and that from’ the time B. received the residue 
of the debt from C., A. was greatly pressed for money, by execu- 
tions and otherwise. Daniel v. Whitfield, 294. 

4, A vague admission of indebtedness, or a promise to pay an indefinite 
sum, wlll not repel the bar of the statute; er. gr., a declaration of 
defendant that hé intended to pay plaintiff for his services, no sum 
being named and no ac€ount refered to, or other matter by which 
the amount might be reduced to certainty. MeBride v. Gray, 420, 
See Assumpsit, 8; CasE IN THE NATURE OF WasTE, 2, 8; Cons 

SPIRACY, 1. 
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MALICIOUS ARREST. 

1. In an action for a malicious arrest in a civil suit, probable cause is a 
question for the Court. Malice a matter of fact for the jury, which 
may be inferred from want of probable cause. Bradley v. Morris. 
395. , 

2. In such an action, the jury may give exemplary damages. bid. 


MALICIOUS PROSECUTION. 

1, Case for malicious prosecution may be maintained where a warrant is 
sued out on an accusatiOn of larceny, from a Justice of the Peace, al- 
though it is not placed in an officer’s hands, nor further proceded on. 

« Holmes v. Johnson, 44. 

2. Whether certain supposed facts constitute probable cause for a prose- 
cution, is a question of law, to be decided by the Court, and not by 
the jury. It is the duty of the Judge, leaving to the jury to ascer- 
tain the existence of the facts, to declare what inference as to proba- 
ble cause results therefrom ; to leave the inference to the discretion 
of the jury, is error in law. Vickers v. Logan, 393, 


MANDAMUS. 

1. Where by an Act of Assembly, certain persons were appointed com- 
missioners “to select and determine upon a site fora permanent seat 
of justice for S. County, who shall locate the same as near the centre 
of said county as a suitable location can be obtained, taking into 
consideration both the extent of territory and population; and the 
commissioners had made a selection. Upon an application for a pro- 
hibition and mandamus, on the general ground that the site selected 
was not in the centre of the county :—Held, that though, had the 
commissioners neglected to discharge the duty at all, the Court 
might by mandamus have enforced its performance, yet here, the 
commissioners having acted and exercised their judgment in the se- 
lection, and the trust evidently requiring, and the Act conferring a 
discretion, the Court cannot interpose by mandamus to control the 
exercise of that discretion. State ex rel. Hill v. Bonner, 257. 

2. Held also, That the relators, at whose instance this application was 
made, having no particular or private interest in. the controversy, 
which was entirely of a public nature, were not liable on dismission 
of the application, to pay costs to the defendants. did. 

8. Appeal in this case from the order of the Superior Court, granting s 
writ of alternative Mandamus, premature. State ex rel. McCall v. 
Justices of Anson, 302. 

4, Iv a proceeding like this, the writ of alternative Mandamus is always 
tie first process, as distinguished fromarule. Jdid. 


MARRIAGE. 
See Fornication anp Apvtrery, 1. 
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MESNE PROFITS. 
After recovery in ejectment, an action for mesne profits may be brought 
in the name either of the nominal plaintiff, or of his lessor, but it can- 
not be brought in the name of both. Blount v. Lunsford, 401. 


MINISTERS OF THE.GOSPEL. 

Ministers of the Gospel residing in an incorporated town are not exempt 
from performing the duty of patrol, when required to do’so by the 
proper authorities, according to the Corporation ordinances. Cor- 
poration of E. City v. Kenedy, 89. 


MISTAKE. » 
See Britis, Bonps anp Promissory Norzs, 6. 


MONEY HAD AND RECEIVED. 
See Assumpsir, 2. 


MORTGAGE. 
As between the parties, a mortgage is valid without registration. Leg- 
gett v. Buliock, 283. 
See Estopret, 2; PresuMPpTioN OF PAYMENT, 1, 2. 


NEXT OF. KIN, 
See Executors anp ApMINIsTRATORS, 3, 4. 


NOTICE. 
See Assumpsit, 3; Bus, Bonps anp Promissory Nores, 5; Evzect- 
MENT, 1; Execurors AND ADMINISTRATORS, 1, 2. 


NUISANCE. 
See Ferry, 1; Inpicrment, 2. 


OFFICIAL BOND. 
See Surety AND Principal, 2. 


PARTNERS. 
See Contract, 4. 


PATENT. 
See Grant, 4. 


PATROL. 
See MINISTERS OF THE GOSPEL, 


PAYMENT. 
See Action, 8; Conrract, 9. 


PERJURY. 
See Inpicrment, 3, 4. 


PLEAS AND PLEADING. 
1. The plea of autrefois acquit is no available defence, unless the facts 
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PLEAS AND PLEADING (Continued) 

charged in the second indictment would, if true, have been sufficient 
to support the first. State v. Birmingham, 120. a 

2. As, where the defendant was indicted for retailing spirituous liquér to 
one J. S., apd it appeared that, upon the same facts, under a forther 
indictment for retailing to “‘some person to the jurors unknown,” he 
had been acquitted, upon the ground that the "retailing was to the 
said J. S., and not to one unknown :—Held, that the plea of autre- 
Sois aoguil was no bar t@ the second indictment. Jbid. ~\ 

8. Where the defendant had been indicted for stealing a sheep, “gharged 
to be the property of P. P., and acquitted at the trial on the ground 
that the owner of the property was unknown; and he was after- 
wards indicted for the same offence, the sheep being charged to be 
the property of some one to the jurors unknown :—Jeld, that the 
plea of former acquittat was no bar to a conviction upon the latter 
indictment. State v, Revels, 200, 

4. Where a bill of indictment for an assault and battery was found in the 
Superior Court against the defendant, and pending the same after 
his knowledge thereof, and before his arrest, he procured himself to 
be indicted for the same offence in the County Court, and there vol- 
untarily submitted and was fined :—//eld, that the conyiction in the 
County Court was a good defence to the indictment in the Superior 
Court. State v. Casey, 209. 

A plea in abatement to the jurisdiction, averring that both the plain- 
tiff and defendant are foreigners, but not averring that the contract 
sued on was made abroad, is defective and cannot be sustained.— 
Stramburg v. Heckman, 250. 

6. This Court will not take notice of the statement of facts, made by the 

Judge below, when no issue is joined in regard thereto. did. 

7. After judgment in the County: Court, the defendant obtained a certio- 
rari, on the ground that the County Court had no jurisdiction of the 
cause. Qn the return of the writ, the defendant pleaded to the ju- 
risdiction of the Superior Court, because the County Court had no 
jurisdiction :—J/e/d, That the plea was bad; the proper course be- 
ing to apply for leave to put in a plea to the jurisdiction of the Coun- 
ty Court. Sluder v. Barnes, 469. 

See Esectment, 3, 8,; Trespass, 2. 


co 


- 
POSSESSION. 
See Esecrment, 5, 6; Grant, 4,5; Presumption, 1; Tenant rn Com- 
mon; TRESPASS. 


PRACTICE. 
1. An order of Court, obtained on the motion of an Attorney on behalf 
of a person, is presumed to be done at that person’s instance, until 
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PRACTICE ( Continued.) 
he.takes steps to vacate the proceeding. Allen v. ‘Allen, 60. 

2. Where a fact has been agreed on or decided in a Court of record, nei- 
ther of the parties thes eto shall thereafter be allowed to call it in ques- 
tion, as long as the judgment or decree stands unreversed.. Armfield 
v, Moore, 157. 

3. As, where A. and B. filed their petition in the County Court for a par- 

#tition of slaves, alleging that they were tenants in common, and af- 

* ter decree made, and report of commissioners confirmed, A. sold his 

» share :— Held, in a suit between A.’s vendee and B., for the share of 
A. so sold, B. is estopped from denying A.’s title; though it should 
appear that A. was not, in truth, tenant in common, but that the 
share allotted to him belonged to B. en auter droit. Ibid. 

4. And as B. is estopped from asserting title en auter droit, a fortiori, is 
it no defence for him that the disputed title is outstanding in a third 
person. Ibid. 

. Where a rule was obtained against the plaintiff in a suit at law (under 
the 86th sec. 31st ch. Rev. Stat.,) to produce on the trial a certain 
letter written by the plaintiff to the defendant, and alleged by the 
latter to have been returned to the plaintiff:—Held, that the plain- 
tiff’s affidavit stating that he had not scen the letter since he first 
sent it—that he had not knowingly destroyed it—and had made dil- 
gent search for it and could not find it—was a sufficient cause shown 
for its non-production, and for a discharge of the rule. Fuller v. 
Me Millan, 206. 

6. The Court below is the exclusive judge whether a witness understands 
the obligations of an oath, and has intelligence sufficient to give evi- 
dence. State v. Perry, 330. 

It is not the duty of the officer prosecuting for the State, to examine, 
on a criminal trial, all the witnesses who were present at the perpe- 
tration of the fact. Ibid. 

See Amenpwent, 1, 2; Certiorart, 4; Courts, 1; Esecrwent, 2, 4; 
Emancipation; JupGe’s Cuarce; Maticiovs Prosecution, 2; 
MesnE Prorits; Witness, 2, 3, 4. 


co 
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PRACTICE IN THE SUPREME COURT. 

1. Where no bill of exceptions, nor statement in the nature thereof, ac- 
companies the record of a case sent to this Court, the judgment be- 
low is affirmed as of course—there appearing no error in the record. 
State v. Orrell, 217. 

2. The Supreme Court, in cases at Law, is strictly a Court of Errors, 
and therefore on appeal, can notice only matters of Law, appearing 
on the record proper, or a bill of exceptions or statement in the na- 
ture thereof. State vy. Langford, 436, 

3. Where an exception shows or supposes a state of things inconsistent 
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PRACTICE IN THE SUPREME COURT (Continued) © 
with the statement made up by the Judge, it must be disregarded, 

» and the statement taken to be true. Jbid. *% meh 

4. Where a reéord shows that the prisoner was brought to-the bar ietha:, 
custody of the sheriff, and then, setting out the drawifig, «tc. of the” ~ 
jury and their verdict, cortains this entry, “thé prisofier isremand-: « - 
ed,’, the presence of the prisoner during the whole ptegpess with 
judicial certainty. did. 

See Conressions, 8; Pieas anp Pieapie, 6. ; ; “ 
PRESUMPTION. 7% 

1. Continued possession of land and acts of ownership, as by clearing, 
&c., for twenty-three years, will presume a conveyance thereof, so as 
to enable one thus having acquired title, to maintain ejectment against 
a stranger who enters—though the former has not had the possessio 
pedis of the particular part of the tract occupied by the latter.— 
Smith v. Bryan, 180. 

2. The law raises no presumption, nor does the Court judicially know, 
that the Court House of a county is five miles or more from the 
boundaries of such county. State v. Revels, 200. 

8. And where the defendant, on his arrest, said that he desired to be car- 
ried to the Court House, which was within five miles from the place, 
and when so carried there, did not object that it was not the proper 
Court House :—Held, that it was error in the Judge below to leave 
these circumstances to the jury upon the question of venue. He 
should have instructed them that there was no evidence that the of- 
fence was committed in the county as charged. bid. 

See Grant, 4; Roaps, 1,2; Tenant in common, 1; Wits 6. 


PRESUMPTION OF PAYMENT. 

1. The Statute presumption of payment on mortgages, from lapse of time, 
is payment at the day the debt fell due, and the legal estate revests 
in the mortgagor without a recbnveyance. Powell v. Brinkley, 154. 

2. As, where A., the owner of land, sold to B. and took a mortgage for 
the payment of the purch@%e money, and B. entered and continued 
in possession for more than thirteen years :—Z//e/d, that the condition 
‘of the deed was performed at the day, and the legal estate revested 
in B. by force of the condition. did. 


. PROBABLE CAUSE. 
"See Mariciovs Arrest, 1 3 Ma ticiovs Prosecution, 2. 
¢ 
RAILROAD COMPANY. 
_ See Ferry, 2. 


REAL ESTATE. 
See ADVANCEMEN?, 1, 2. 
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RECOGNIZANCE. 
A recognizance conditioned for the appearance of a party at one day, is 


not forfeited by his failure to appear at another day, to which the 
holding of the Court was changed by a law passed after the taking 
of the recognizance; the law containing no provision that recogni- 
zances should be returned and parties appea. on that day. Wheth- 
er such a provision,would have made any difference. Quere? State 


‘v. Melton, 426. 


RECORDARI. 
Where A. placed in the hands of a constable a warrant against two de- 


fendants, and the same was served, and after several continuances, a 
trial was had and judgment given against one, and for the other de- 
fendant :—J/eld, that A. was not entitled to a recordari although he 
was detained by sickness from attending the first day appointed for 
the trial, and had no notice of the other proceedings, until too late 
for an appeal; for if the constable was not his agent, he ought to 
have attended, or sent an agent, and if his agent, then the neglect of 
the constable, was in law, his own, L£iliott v. Jordan, 298. 

See Appeat, 3. 


REGISTRATION. 


See MortTGaceE. 


RETAILING. 
A town ordinance imposed a penalty upon any licensed retailer, who 


RISK. 


should on Sunday “ open his shop where he retails for the purpose 
of selling,” &c.:—Held, that the corpus delicti under the ordinance 
is the selling &c., and that no penalty was incurred by merely open- 
ing the shop for the purpose of selling. Town Council v. McCar- 
ter, 429. 

See Pieas anp PLEapine, 2: 


See Conrract, 3. 


ROADS. 
1. In an indictment for obstructing a publichighway, where the question 


was whether the same had been used as a public highway or not, 
and there was a conflict of testimony between the witnesses for the 
State and the defendant as to that fact; and the Judge below charg-- 
ed the Jury that “ if the evidence offered in the case satisfied them 
that the road had been used as a public highway for twenty years, 
they were at liberty to presume that the said road had been estab- 
lished as a public highway,” and in that case the defendant was guil- 
ty; and he declined to charge, as asked for the defendant, that if 
the road had been used in no other mannerthan as described by the 
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ROADS ( Continued.) 

defendant's witnesses, (not as a public road,) the jury were not at 
liberty to infer its establishment as a public road :—Held, that such 
charge was a violation of the Act of 1796. (Rev. Stat. ch. 31, sec. 
136.) State v. Cardwell, 245. 

2. Jt seems that the establishment of a public highway may be inferred 
by the jury from the use of it as such for twenty years, although 
the time and manner of the wser is shown to have been under im- 
perfect and irregular proceeding. bid. 

8. Public roads are laid out for the public convenience, and therefore 
should not be altered, but when the interest of the public requires 
the alteration. Kenedy v. Erwin, 387. 
See Appgat, 1, 2. 


SCIRE FACIAS. 
See Ban, 6, 7. 


SHERIFF. 
See Ban, 5, 7, 8. 


SHERIFF'S BOND. 
See Taxes, 3. 


SHERIFF'S SALE. 
See Execution, 2, 3; Levy, 1. 


SLANDER. 
See Evmence, 5. 


SLAVES. 
1. The Act of 1819, (Rev. Stat., ch. 34, sec. 60,) forbidding “ any person” 
from passing counterfeit bank bills, &c., does not embrace slaves. 
State v. Tom, 214. 
2. A statute must mention slaves, to bring them under its penalties. 
Ibid. 
See But or Saez, 3; Contract, 11; Costs; Emancipation, 1; Is- 
DICTMENT, 1; Justice's JurispicTion, 1; Taxes, 1. 


STATUTES. 
1. In the construction of a Statute, all other Statutes made in pari ma- 
teria, whether referred to or not in that under consideration, will 
# be taken as one system, and so construed. State v. Melton & Byrd, 
— 49. 


2. Though the caption as well as the preamble of a Statute, where the 
meaning of its provisions is vague, may be called in aid of construc- 
tion, neither can contol its enactments, when they are full and cer- 
tain. Blue v. McDuffie & Leach, 131. 

See Staves, 2. 
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STEP-FATHER. 
See Inrant, 2.) - 


SURETY AND PRINCIPAL. 

1. The 4th sec. of the Rey. Stat. ch. 113, which confers on the claim of a 
surety, paying the debt for which he is surety, the dignity, in the 
administration of the assets of the principal, which the debt, if un- 
paid would have had, applies to any such claim, whether the pay- 
ment be made before or after the death of the principal. Drake v. 

. Coltrane, 300. 

2. A surety on an official bond cannot, as relator, bring an action at law 
against his co-sureties for a default of the principal. And the objec- 
tion is well taken under the plea of general issue. State ex rel. San- 
ders v. Bean, 318. 


TAXES. 

1. It is the duty of every person owning taxable slaves, if he reside in 
this State, to enlist them for taxation in the county of his residence, 
(under the Act of 1846.) Green v. Allen, 228, 

2. The school tax levied by the County Courts, under the Act of 1844, 
ch. 36, sec. 6, is a “county tax.” Lindsay v. Dozier, 275. 

8. Therefore, where the condition ofa sheriff's bond provided for his 
“ collecting all county taxes,” and paying them over “ to the persons 
authorised to receive the same :”—Held, Notwithstanding*the con- 
dition did not contain any provision respecting the collection and 
payment of the school tax, as expressly direeted by the said act, 
that the sheriff and his sureties were liable for the failure to collect 
and pay over that tax. Ibid. 


TENANT. 
See Esectuent, 7, 11; Fence, 1. 


TENANT IN COMMON. 

1, Though the possession of one tenant in common is, in law, the posses- 
sion of all, yet if one have sole possession for twenty years, without 
any acknowledgment on his part of title in his co-tenants, and with- 
out any demand or claim on their parts to rent, profits or possession, 
they being under no disability; the law raises a presumption that 
such sole possession is rightful, and will protect it. Black v. Lind- 
say, 468. . 

2. Therefore where, under such circumstances, the tenants who had 
been out of possession brought ejectment, it was held, that their en- 
try was tolled, and they could not recover. Jbid. 

See Case IN THE NATURE OF WasTE, 4,5; Contract, 4; Esecrment, 


7, 9. 
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TENDER. 
The offer by one party to deliver a bond, which 4&¢ other expresses his 
intention not to accept, though adraitting its ‘sufficiency, is a legal 
° tender, without an exhibition of the writing; or proof of its being 
executed and prepared. Abrams v. Suttles, 99. 


TITLE. 
See Execution, 2. 


TRESP ABS. 
1. Where A. leased land to B. and others for the use of a public school, 
. and the lessees put into the school room, certain tables and benches, 
and before the expiration of the lease took them away :—LHeld that 
A. had no possession actual or constructive, to enable him to main- 
tain trespass quare clausum fregit. Brooks v. Stinson, 72. 
2. In an action of trespass to land, the defendant can justify upon the 
ground, that he entered as the servant of one, in whom are the title 
and right of possession. eerett v. Smith, 303. 


TROVER. 

Where A. let turpentine trees to B., and was by the contract to receive a 
share of the crop made by him :—Zeld, that A. cannot maintain 
trover for a conversion of the turpentine, before a division. Rooks 
v. Moore, 1. 

See ExecuTors AND ADMINISTRATORS, 5. 


VARIANCE. 
See Ixpicrment, 5. 


VENTRE. 
See Jury, 1, 2, 3. 


WARRANTY. 

1. The taker of the first fec, under a conditional limitation or executory 
devise, by which a fee is limited after a fee, cannot, by bargain and 
sale with warranty, bar the taker of the second fee, without assets 
descended—the taker of the second fee being his heir at law. Vy- 
ers v. Craig, 169. 

2. Where the devise was to four sons, A., B., C. and D., “and if one or 
more of them die leaving no lawful heir, the property shall belong 
to those of the four whose names are above written;” and A. con- 
veyed in fee with general warranty, and died without issue :—Held, 
that his warranty did not bind his brothers (his heirs at law,) with- 
out assets descended. did. 


WASTE., 
See CasE IN THE NATURE OF WASTE, 1, 2, 4, 5. 


WIDOW. 
Sce Apvancement, 3; Dower, 1, 2, 3. 
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WILLS. 

1. Where, by marriage articles, the power of appointing the estate by 
will is given to the feme, and no disposition of the same is made by 
the parties, in default of such appointment, Held, that a will, mad@ 
by her before the marriage, will-be revoked thereby, under the pro- 
visions of the Act of 1844-5, ch, 33, sec. 10. Winslow v. Copeland, 
17. - 

2. The copy of a will of a person, resident of another State, (admitted to 
pr@ate there,) disposing of property within this State, rlust have 
been allowed, filed and recorded by the proper County Court here, 
in order to render it admissible in evidence, (according to the Act of 

* 1844, ch. 88, sec. 6.) Its mere authentication from abroad does not 
make it competent evidence. Ward v. Hearne, 184. 

3. An infant under the age of twenty-one and above the age of eighteen 
years, has power, by a will duly executed, notwithstanding the Acts 
of 1840, ch. 62, and 1846, ch. 54, to dispose of his personal estate. 
Williams's Legatees v. her Heirs-at-Law, 271. 

4. A copy, however authenticated, of a will proved and recorded in an- 
other State only, is not evidence of a devise therein contained of 
lands situate in this State. Aelly v. Ross, 277. 

5. A codicil imports not a revocation, but an addition to, or explanation 
or alteration of, a prior will in reference to some particular, and as- 
sumes that in all other particulars, the will is to be in full force 
and effect. Boyd v. Latham, 365. 

6. The rule ut res magis valeat quam pereat, comes in aid of the general 
presumption, that one who makes a will, intends to dispose of all his 
property. J did. 

7. Upon the trial of an issue of devisavit rel non, an attesting witness is 
competent to prove the propounded paper, as a will of real estate, 
although he is named executor, and has not renounced. An ac- 
knowledgement made by the supposed testator in 1848, of the paper 
writing, dated in 1830, as his will, is competent evidence to prove 
the execution thereof, as a will of personalty. irby v. Kirby, 454. 
See AMENDMENT, 2. 

WITNESS. 

1. The wife is not a competent witness against her husband, to prove a 
battery on her person by him, except in case where a lasting injury 
is inflicted, or threatened to be inflicted upon her. State v. Hus- 
sey, 123. ] , 

2. When a witness is asked, on cross-examination, whether he has not 
been convicted and punished for an infamous crime, it seems, that he 
is bound to answer the question. State v. Garrett, 357. 

8. Where, however, such a question was put, and the Judge left to the 
witness to choose whether he would answer, and he refused, it was 
held, that such refusal might be insisted upon by counsel in address- 
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WITNESS ( Continued.) 
* ing the jury, as warranting the jmference that he was unworthy of 


credit. did. , a 

> 4.-Qn the trial of an indictment againgt a husband for the murder of his 
wife, it is proper on the part 6f the State, to ask their daughter, a 
Witness for the prosecution, whtethitr lrer father and mother did not 
“quarrel.” State v. Langford, 436. , 

5. Two subpenas are served upon a witness requiring his —_— on 
the same day at different places distant from each other. “He is not 
bound to obey the writ which may have been first served, but may 
make his election between them. weehour v. Martin, 478. 

See Brit or Sars, 4; Practice, 6, 7; Wuitts, 7. 
». 


. 





